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DISABILITY SUPPORT WORKERS AWARD - STATE 2003
DECISION

The application, made by The Australian Workers' Union of Employees, Queensland (AWU), seeks an amendment to the Disability Support Workers Award - State 2003 (the Disability Award) pursuant to s. 125 [Making, amending and repealing awards] of the Industrial Relations Act 1999 (the Act).
The claim is for increased rates of pay for employees under this Award in accordance with Part 5 of the Act [Equal remuneration for work of equal or comparable value].  Section 59 of the Act [Definition for pt 5] states:

"59
Definition for pt 5




In this part -



equal remuneration for work of equal or comparable value means equal remuneration for men and women employees for work of equal or comparable value.".

The stated rationale for the claim is for pay equity for those employed under the Award to correct what is viewed as an historical undervaluation of work performed by these employees.  The Commission is also asked to consider the changed nature of the work performed under this Award.
Reliance has been placed upon the Equal Remuneration Principle (ERP) of the Commission (The Queensland Council of Unions and Others v Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers and Others (170 QGIG 15-17); Work Value Changes within the Statement of Policy of the 2009 State Wage Case (192 QGIG 22-25) and Queensland Services, Industrial Union of Employees v Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers and Others (re: Queensland Community Services and Crisis Assistance Award - State 2008) (191 QGIG 2 at 19-59).

The claim has been responded to by the Queensland Community Services Employers Association Inc. (the Association).
1.
BACKGROUND

Both the AWU and the Association tendered an Agreed Statement of Facts.  The Agreed Statement of Facts shows that there is considerable consensus between the parties as to the need for the Commission to address the issues, the subject of this application.  A summary of these matters of agreement is as follows:

Coverage

· The Award states:
"1.4
Coverage



1.4.1
This Award applies to all disability organisations (employers) and their employees for whom classifications and rates of pay are prescribed by this Award.  The employees shall be engaged in the provision of primary or personal care, or general or support duties in disability services, accommodation or supported accommodation, life style support which would include workplace and study environment and independent living centres and assistance services, support services and housing, temporary accommodation, support and respite care or independent living centres and persons providing in-home assistance, and to contractors and/or subcontractors to the said disability organisations and their employees.".

Number of community service organisations in Queensland

· No single comprehensive record of organisations in Queensland.

· Health and Community Services Workforce Council Inc. (Workforce Council) estimates the number to be approximately 5,500 inclusive of incorporated associations, companies limited by guarantee and Local Government authorities.
· Small businesses make up to 42% of employment within this industry nationally.

· The community services workforce is predominately female (Industry Employment Outlook for the Community Services Sector, Department of Employment and Workplace Relations).


Undervaluation exists

· The current rates of pay contained in the Award do not reflect the current value of work that is performed.
· The current rates of pay contained in the Award do not reflect the value given to work performed in other comparable industries or occupations.
· The disability support services sector has many of the characteristics of undervaluation identified in the Queensland Pay Equity Inquiry (Pay Equity: Time To Act, Queensland Industrial Relations Commission, September 2007).
· This undervaluation is linked directly to the work being identified as female, the gender profile of the industry and the historical social context of work in this sector.

Disability support work is care work

· Care work has traditionally been undervalued.  It is seen as work performed by females.  It is not work that has been viewed as skilled or valued.
· The utilisation of "softer skills" by employees (e.g. emotional intelligence, communication) has contributed to this undervaluation.
· The work has often been identified as charitable work and linked to a vocation rather than to a profession or occupation.
· Contributing further to the undervaluation of the work has been the connection with concepts of volunteerism and unpaid work.

Government funding models contribute to the undervaluation of the work

· There has been an increased outsourcing of work that was once provided by the Government.

· State and Federal Governments are the primary purchaser of community sector services.  Governments set the prices for these services by establishing funding levels.

· Notwithstanding that, there has been underfunding in the disability services sector which has led to the sector adding value through the benevolence of the workforce keeping the costs of service provision as low as possible.  This is more likely to be experienced in a female dominated workforce.


Industry features have influenced undervaluation

· According to ABS Australian Social Trends 2005 the preponderance of workers in the community services sector is more likely to be employed on a part-time or casual basis (20% casual and 56% part-time).

· Tenure of employment is also limited due to the short length of funding contracts.  There is a low level of unionisation within the sector.

· The majority of workers in the sector have a post school qualification but have lower gross weekly income than those in other organisations with similar duties and/or qualifications.

· There is a significant reliance on Award rates of pay in the sector.

· There are very few incidences of enterprise bargaining in not for profit disability support services in Queensland and very limited incidences of over-Award payments being made for employees.  The low incidence of enterprise bargaining can be attributed to:
· the large number of small organisations;
· the lack of dedicated human resource services capacity;
· reliance on Government funding that does not cater for wage increases or the administrative costs associated with bargaining; and
· volunteer committees of management who have limited time and in some cases limited expertise to dedicate to enterprise bargaining govern the majority of organisations.

· The cultural environment of the industry also limits enterprise bargaining.

· Claims for improvements to wages often impact on the organisation's ability to deliver services to clients.

· Salary sacrificing can be made available but overall the arrangements are not universally available.
· Work outside of ordinary hours occurs on a regular basis.  Generally, employees are not paid for this work.

· Time in lieu arrangements can be accessed and this occurs in lieu of overtime payments.  Time in lieu is uniformly offered at time for time rates.  In many cases, time in lieu is not accessed and the time is not taken by the employee for working the extended hours.
· There is currently no scheme for portability of long service within the industry.  A working group has been established to assess the possibility of providing access to a portable long service system.

Changes in the value of the work have not been recognised in Award rates

· The nature of the work within this sector has changed considerably over recent years and particularly so since de-institutionalisation.
· There has been greater pressure to ensure that client needs are being appropriately met.  This has resulted in the need for greater customised or consumer directed care.  This practice is not a feature of funding requirements.
· Funding structures between Federal and State Governments have become increasingly complex.
· Multiple tiers of responsibility and multiple agents are often involved in the design and delivery of services and the monitoring of quality.


Undervaluation raises public interest concerns

· In Queensland during 2006 there was a staff turnover of 23% in the community services/disability support sector.

· Organisations within the sector are experiencing difficulty in attracting suitably qualified employees.

· A significant reason for the difficulty in attracting suitably qualified employees is the gap between wages payable under the Award compared to the rates of pay applicable for equivalent work in State Government and/or Local Government authorities.  The rates for Government employees are far higher than those paid to non-Government employees in the sector.
· The ACCOSS Community Sector Survey 2008/9 found that 69% of Queensland organisations responding to their survey reported that they had difficulty recruiting and retaining staff.

Against that extensive background, the application is made.
2.
WITNESSES CALLED TO GIVE EVIDENCE
[Note:  I have provided a brief profile of all those who have given evidence in this matter.  I have done so because all witnesses share considerable experience not only within this sector but within industries from which comparisons have been made in the determination of this matter.  There has been no significant divergence in the thrust of the evidence given by all witnesses.]
Witnesses called by the AWU
Ms Hedwig Belford:  Ms Belford is currently employed as a full-time Residential Care Officer for the Maryborough Disability Service and is paid under the State Government Departments Certified Agreement 2006.  Ms Belford was previously employed in the community services sector for 5 years.  Ms Belford has completed a Certificate III in Aged Care, a Certificate III and IV in Disability Services and has completed a Diploma in Disability.  Ms Belford has also completed further study at TAFE colleges in New South Wales and Queensland.  [Exhibit 7]
Ms Janet Freeman:  Ms Freeman is employed as a Residential Care Officer and is paid under the State Government Departments Certified Agreement 2006.  Ms Freeman was previously employed within the community services sector for approximately 2 years.  Ms Freeman has completed a Certificate III in Aged Care.  Ms Freeman also has prior experience working as a Disability Support Worker for paraplegics and quadriplegics where she states that her work was similar to the duties now performed working for Disability Services Queensland.  [Exhibit 1]
Mr Kevin Court:  Mr Court works full time as an Organiser with the AWU.  Mr Court's employment has provided knowledge in the areas of private health, aged care, public health, private disability care, civil construction, manufacturing, Local Government, public sector disability care (Disability Services Queensland), forestry and tourism.  [Exhibit 5]
Mr Peter Eldon:  Mr Eldon is employed full-time as an Industrial Advocate for the AWU.  Mr Eldon's experience covers areas such as Local Government, Queensland Health, Disabilities Services Queensland and private disability care sector amongst other industries.  [Exhibit 3]
Ms Judy Hulstaert:  Ms Hulstaert is employed as a Disability Support Worker.  She currently works at a house where 24 hour care is provided to support 4 people with physical and intellectual disabilities.  The clients' ages range from 49 to 71.  The clients' health is deteriorating due to their individual circumstances.  [Exhibit 2]
Mr Wallis Westbrook:  Mr Westbrook is the Executive Director of the Workforce Council.  [Exhibit 4]  Mr Westbrook has had 24 years of experience working within the social community and service industry.  The Workforce Council is a not for profit industry association whose mission is:

"To provide leadership in the promotion of workforce and skills development in Health and Community Services in order to underpin a sustainable future for Queensland.".  [Exhibit 4, point (f)]
The Workforce Council is committed to:


"(1)
improve outcomes for people supported by the community services and health industries by ensuring access to a quality skilled workforce;.


…


(3)
be the principal industries advisor to Government on workforce development needs, … for the community services and health industries in Queensland;

…

(6)
encourage and facilitate and [sic] adequate supply of appropriately skilled personnel to meet the current and future skill requirements of the industries in Queensland…;".  [Exhibit 4, point (f)]
Witnesses called by the Association

Ms Kaye Deeley:  Ms Deeley is the President of the Association.  The Association generally represents the views and protects the interests of member community service employers on issues of an industrial nature.  Ms Deeley is also the Chief Executive Officer of Link In Association Sunshine Coast Inc. which is a community organisation based at Maroochydore which provides services to people with disabilities and children in the care of the State.  [Exhibit 8]
Ms Tracey Victor:  Ms Victor is the Manager of the Mackay and District Respite Care Association.  Ms Victor has considerable experience within this sector.  [Exhibit 9]
Other evidence

Witness evidence from Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra), the inclusion of which in this case is advocated for and supported by both parties:

Professor Robert Lonne:  Professor Lonne is a Professor of Social Work at the Queensland University of Technology.  
Associate Professor Karen Healy:  Associate Professor Healy is an Associate Professor, School of Social Work and Human Services at the University of Queensland.
3.  THE EQUAL REMUNERATION PRINCIPLE
Point 1 of the ERP

The ERP (supra) states inter alia, that:

"1.
This principle applies when the Commission:



(a)
makes, amends or reviews awards;


(b)
makes orders under Chapter 2 Part 5 of the Industrial Relations Act 1999;


(c)
arbitrates industrial disputes about equal remuneration; or



(d)
values or assesses the work of employees in 'female' industries, occupations or callings.".
In an application of the ERP, many factors require consideration.  Because each matter turns on its own facts, some factors clearly demand more detailed consideration than others.
Point 2 of the ERP

"In assessing the value of work, the Commission is required to examine the nature of work, skill and responsibility required and the conditions under which work is performed as well as other relevant work features.  The expression 'conditions under which work is performed' has the same meaning as in Principle 7 'Work Value Changes' in the Statement of Policy regarding Making and Amending Awards.".
· Indicative tasks include:

· "support and assistance related to an individual's care and/or other activities of living;

· work within the administrative guidelines of an Organisation;

· maintain a living environment to empower people with disabilities;

· communicate constantly with the family of the disabled;

· provide the disabled person with skills to maximise independence;

· have studied and participate in safety procedures related to direct care work;

· work as an individual and in groups.".  [Exhibit 2, point 5]

· Disability support work performed in the non-Government disability support sector is the same as is performed in the Government sector.  [Exhibit 1, Exhibit 7]
· Indicative tasks in the Government sector include:

· "support and assistance related to an individual's care and/or other activities of living;

· work within the administrative guidelines of an Organisation;

· maintain a living environment to empower people with disabilities;

· communicate constantly with the family of the disabled;

· provide the disabled person with skills to maximise independence.".  [Exhibit 1, point 6]

· Further evidence highlights the difficulties encountered by Disability Support Workers when dealing with the following factors:

· "All personal care assistance and daily household routines as required;

· All necessary physical and mobility requirement [sic], including all aspects of manual handling such as transferring people etc.;

· Accessing the community for community inclusion and recreation;

· Attend all necessary medical and social (such as Centrelink) appointments;

· Plan and teach new skills, according to the Disability Service philosophies (such as maintain a living environment to empower people with a disability."  [Exhibit 7, point 6]
· The skills and responsibilities exercised by Disability Support Workers in the non-Government area are at a level commensurate with the standard required under the Certificate III in Community Services requirements.  [Exhibit 4]

Point 3 of the ERP

"The assessment is to be transparent, objective, non-discriminatory and free of assumptions based on gender.".
· This assessment has been conducted on the basis of the nature of the work performed which is substantially the same as the work performed by Residential Care Officers in the Government disability support sector.  As well, the assessment has been made comparing the skill and responsibility levels of non-Government Disability Support Workers and work at a comparable skill and competency level in the Local Government sector.

Point 4 of the ERP

"The purpose of the assessment is to ascertain the current value of work.  Changes in work value do not have to be demonstrated.".
· The value of the work performed by non-Government Disability Support Workers has been historically undervalued and this has been shown through the evidence of all witnesses in this matter.  The evidence in this case is consistent with earlier cases which have uncovered an undervaluation of what has been commonly regarded as "soft skill" work as found in industries predominantly employing females.
Point 5 of the ERP

"Prior work value assessments or the application of previous wage principles cannot be assumed to have been free of assumptions based on gender.".
· There has been no evidence given that this has occurred.

· The Disability Award was a consent Award made by the Commission on 18 May 1998 (158 QGIG 302-310).

Point 6 of the ERP


"In assessing the value of the work, the Commission is to have regard to the history of the award including whether there have been any assessments of the work in the past and whether remuneration has been affected by the gender of the workers.  Relevant matters to consider may include:


(a)
whether there has been some characterisation or labelling of the work as 'female';

(b)
whether there has been some underrating or undervaluation of the skills of female employees;

(c)
whether remuneration in an industry or occupation has been undervalued as a result of occupational segregation or segmentation;

(d)
whether there are features of the industry or occupation that may have influenced the value of the work such as the degree of occupational segregation, the disproportionate representation of women in part-time or casual work, low rates of unionisation, limited representation by unions in workplaces covered by formal or informal work agreements, the incidence of consent awards or agreements and other considerations of that type; or


(e)
whether sufficient and adequate weight has been placed on the typical work performed and the skills and responsibilities exercised by women as well as the conditions under which the work is performed and other relevant work features.".
· Re: (a):  Witnesses say that the type of work performed by employees within this sector has historically been referred to as "women's work".  [Exhibit 7; Exhibit 5; Exhibit 3; Exhibit 2]


"(i)
caring work is associated with the supposedly inherent caring skills of women;



(ii)
both within the sector and the broader community care work is seen as a vocation rather than an occupation;



(iii)
the evolution of the work from voluntarism and the continued widespread use of volunteers has complicated the assessment of the value of the work; and



(iv)
the nature of the client group can cause community services workers to compensate for shortfalls in funding by providing unpaid or underpaid work.".  [Evidence of Associate Professor Healy in the Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra), AWU Submissions, Attachment D, p. 9]




"The nature of care work is considered to be an extension of women's work in the home; an inherent part of mothering.  For these reasons community services work is characterised as female.  Care work is predominantly performed by women and notions of a vocation remain in career choice and the commitment to service users over and above the industrial needs of the community service workers themselves.  The commitment to others is also shown by the sizeable proportion of the workforce holding post-school qualifications but receiving lower gross wages and has proved to be an impediment to bargaining.



These characteristics of the community services workforce are likely to stem from the gendered nature of the workforce.  Governments have been able to benefit from this through their funding methods which provide funds consistent with award rates of pay.  Predominantly male occupations or industries would not have endured award wages as evidenced by the electricity and rail industry workers approach to enterprise bargaining.".  [Evidence of Professor Lonne and Associate Professor Healy in the Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra), AWU Submissions, Attachment D, p. 4]
· Re: (b):  The current remuneration for the work of employees in the community sector is well below that for workers performing the same or similar work in the public sector and Local Government authorities, making employment in this sector less attractive.  [Exhibit 5]



The pay rates within the Award do not reflect the current value of the work that is performed and also that which is performed in other comparable industries or occupations.  [Agreed Statement of Facts]



Within this sector are found many of the characteristics of undervaluation identified in the Queensland Pay Equity Inquiry (supra). These characteristics include the work being identified as female work, the gender profile of the industry and the historical and social context of work performed within this sector.  [Agreed Statement of Facts]



Notwithstanding that employees within the sector work with some of the most vulnerable members of society, the work is undervalued by the public generally.  [Exhibit 7]



The wage rates for Disability Support Workers are dramatically lower than those received by comparable employees within the Government sector and lower than those employees with comparable skills within the blue collar area.  [Exhibit 3]


The qualifications held by many employees within this sector (Certificate III) is valued less than the comparable qualification held by male employees in other industries.  [Exhibit 1; Exhibit 2]


"I consider a reason for the low wages is that the work I undertake is considered to be somewhat charitable and 'womens' work.  I think that it has been considered that the work is for women carers without any regard to the wages we receive and the stressful nature of the work.".  [Exhibit 2, point 10]



"Value of the work and recognition that the work is complex and requires the utilization of multiple skills and attributes is generally hampered by the poor levels of pay compared to other occupations and industries.".  [Exhibit 4, point (u)]



"Low pay continues to degrade the needs and rights of people with a disability who continue to be disadvantaged, disempowered and devalued in our society."  [Exhibit 9, point 9]

· Re: (d):  Workers in the community service workforce are more likely to be employed on a part-time or casual basis with 20% of workers employed on a casual basis and 56% employed on a part-time basis.  [Exhibit 4]

With smaller employers, enterprise bargaining is largely non-existent in this sector of the industry.  [Exhibit 5]

Staff retention is low and it is difficult for any union to retain membership and commence enterprise bargaining.  [Exhibit 5]


One larger organisation (Centacare) was only able to reduce their staff turnover after the implementation of their 2008 enterprise agreement.  [Exhibit 5]


Part of the reason for disability organisations not participating in enterprise bargaining is because they are often small, and cannot afford to employ dedicated human resource staff.  [Exhibit 3]
Point 7 of the ERP

"Gender discrimination is not required to be shown to establish undervaluation of work.".
· This principle has been adequately addressed in this decision.

Point 8 of the ERP

"Comparisons within and between occupations and industries are not required in order to establish undervaluation of work on a gender basis.".
· Comparisons, however, have been provided under Point 9 of the ERP.

Point 9 of the ERP

"Such comparisons may be used for guidance in ascertaining appropriate remuneration.  The proper basis for comparison is not restricted to similar work.".
· The ERP does not require the use of comparators to establish undervaluation on a gender basis it may be used to provide guidance in ascertaining appropriate remuneration.  The proper basis of comparison is not restricted to similar work.

· A comparison has been made of workers/carers under the Disability Award with workers who perform primarily the same work as Residential Care Officers, employed as Operational Officers, under the terms of the State Government Departments Certified Agreement 2006.  The current wage rate as from 1 July 2008 for Residential Care Officers employed at Operational Officer Level 3 Paypoint 1 is $762.15 per week.  However, at the commencement of the next enterprise bargain, this amount will be increased to $796.44 on 1 August 2009 on the basis of a pending 4.5% wage increase.
· Residential Care Officers are employed by the Government agency known as Disability Services Queensland.  The State Award which covers these workers is entitled the Award for Employees in Direct Client Services - Disability Services Queensland 2003.  However, their current wage rates are derived from the salary schedule Appendix 3 of the Queensland Public Service Award - State 2003 Operational Stream which is a schedule to the State Government Departments Certified Agreement 2006.
· A further comparison was made by considering 10 certified agreements that have been negotiated in the Local Government industry for the purpose of comparing the wage rates of a predominantly male blue collar worker who is paid at the 100% rate (C10 of the Engineering Award - State 2002, within their classification structures which is also at the same skill and responsibility level as a Level 3 Paypoint 1 employee within the classification structure of the Disability Award.
· Schedule A of the Agreed Statement of Facts [Rates and pay under both Local and State Government Agreements] is as follows:
	Organisation
	Classification
	As At

1/9/09
	As At

1/9/10

	Issac Regional Council

EBA 2009
	C10
	$802.92
	$835.03

	Sth Downs Reional [sic]

Council EBA 2008-2011
	C10
	$801.65
	$838.53

	R'ton Regional Council

EBA 2008
	C10
	$812.50
	$853.13

	Scenic Rim Regional

Council EBA 2009-2011
	C10
	$806.86
	$841.16

	Whitsunday Regional

Council EBA 2009-2011
	C10
	$771.00
	$809.93

	Central Highlands

Regional Council EBA

2008
	C10
	$816.40
	$849.06

	T'ba Regional Council

EBA 2009
	C10
	$816.40
	$849.06

	Sth. Burnett Regional

Council Field Staff 2008
	C10
	$806.25
	$846.25

	Cassawary Regional

Council EBA 2009
	C10
	$790.23
	N/A

	Quilpie Regional

Council EBA 2009
	C10
	$733.75
	$770.40

	AVERAGE
	
	$795.79
	$832.50

	State Government

Departments Certified

Agreement 2006
	L3
	$759.55
	N/A




[Note:  2009 State Wage Case decision (192 QGIG 2-21) increase of $16.20]
Point 10 of the ERP

"Where the principle has been satisfied, an assessment will be made as to how equal remuneration is to be achieved.  Outcomes may include but are not limited to the reclassification of work, the establishment of new career paths, changes to incremental scales, wage increases, the establishment of new allowances and the reassessment of definitions and descriptions of work to properly reflect the value of the work.".
· Within this application, only wage increases have been sought.

Point 11 of the ERP

"There will be no wage leapfrogging as a result of any change in wage relativities arising from any adjustments under this principle.".
· The circumstances of this case turn on its own facts.

Point 12 of the ERP

"The Commission will guard against contrived classifications and over classification of jobs.".
· This is not a feature of this application.

Point 13 of the ERP

"The Commission may determine in each case whether any increases in wages will be absorbed into overaward payments.".
· In the event that there is a State Wage Case decision handed down by the Commission in 2010, that increase will not be absorbed into these new wage rates.

Point 14 of the ERP

"Equal remuneration will not be achieved by reducing current wage rates or other conditions of employment.".
· This is not sought in this application.

Point 15 of the ERP

"The Commission may decide to phase in any decision arising from this principle.  Any affected employer may apply to have any decision phased in.  The merit of such application will be determined in the light of the particular circumstances of each case and any material relating thereto will be rigorously tested.".
· The AWU and Association representative have indicated that they would support a phasing in of any wage increase by the Commission in this matter.
Point 16 of the ERP

"Claims brought under this principle will be considered on a case by case basis.".
4.  FUNDING
At the commencement of the hearing the Commission undertook to invite the participation of the relevant State Government representative to hear submissions vis a vis the Government's view regarding funding for this sector.
In response to that invitation, correspondence was received from Mr B. Leahy, Deputy Director-General of the Department of Justice and Attorney-General.  That correspondence, dated 20 August 2009, states, inter alia, that:


"The 2009-2010 State Budget allocated increased funding over the next four years in recognition of the financial and service delivery pressures experienced by non government organisations (NGO's), including those arising from the wage increases awarded through the equal remuneration case on the Queensland Community Services and Crisis Assistance Award - State 2008 (QCSCAA).  The additional funding is provided in the context of a difficult financial position resulting from the global financial crisis.  These new funds, which translate to $65 million in 2009-2010, increasing to $125 million recurrent funding in 2012-2013, are committed to ensure direct client services continue to support dependent and vulnerable clients.  To this end, new funds will be directed, on a priority basis, to NGO's that provide direct services to highly dependent clients and for vulnerable clients including people with disabilities.


The funding allocation applies to eligible NGO's regardless of the industrial instrument in place.  Its application to disability services is in recognition that the disparity between wage rates in the QCSCCA and the DSWA and other industrial instruments is likely to result in significant difficulties for NGO's in attracting and retaining staff and in maintaining services to dependant and vulnerable clients with disabilities.".

In my view, the correspondence received from the Government is clear and unambiguous.

Further to that correspondence:


"It has been identified throughout the Hearing that the funding of community services organisations in the manner described has various impacts on both community services organisation [sic] and its employees including:

· Difficulty in attracting and retaining staff when funding levels do not increase (beyond indexing) and when funding does not allow for increments within a salary level to be paid;
· Precarious employment arrangements when only short term or project funding is available;

· As organisations are not funded for writing grant applications or meeting reporting requirements staff resources are redirected to this work with the concomitant effect that service delivery is reduced during this period.  Alternatively, money is redirected from service delivery to administration;
· Services, networks and infrastructure which have been established over many years can be put at risk if applications for continued funding of an existing project are not successful;

· Staff may not be remunerated in accordance with the classification level the organisation believes is appropriate for the work value of the position in order to keep within funding provision or because the funding agency specifies the wage level an employee is to be paid; and

· Provision is not made for the payment of overtime.

In addition given the nature of care work (and care workers) the organisations struggle to find ways to do more with less and, as the evidence of Associate Professor Healy shows, the workers may internalise the funding shortfalls in order to maintain service delivery by performing unpaid or underpaid work.".  [AWU Submissions, Attachment D, p. 11]
5.  CONSIDERATION OF THE EVIDENCE
There has been no real difference between the parties in terms of the application which has been made by the AWU.  The Agreed Statement of Facts is testimony to that.

While the degree of consensus is evident, the Association says that it could not agree to the quantum sought.  However, in saying that, its submission is that "… it would be fair comment to say that neither board members nor any QCSEA member opposes wage increases.  The overwhelming view being that wage increases are long overdue."  [Association Submissions, point 2]
This level of agreement is a significant factor in assisting the Commission to determine the application.  However, it is but one part of a range of factors to be considered.

Certainly, the question of funding for the level of wage increases sought is of concern to the Association, as much as it is to the applicant.  The funding of community disability organisations is provided by the State Government with some Federal HACC funding administered through the State as well.  

The correspondence received from the Deputy Director-General has been left to speak for itself because no direct evidence was adduced from a representative of the Government.  Ms Deeley, in her evidence, has expressed concerns about the ongoing funding involvement with Government especially within a challenged economic environment.  That concern is noted, however, in my view the correspondence is unambiguous.
What is clear from the evidence adduced during this hearing is that there is a pressing need for the Commission to address the concerns expressed by all as to the wages received by Disability Support Workers in Queensland.
The ERP identifies the consideration to be given in an application under these principles.  Out of that consideration, many factors have emerged.

It is evident that there has been a characterisation of the work performed by Disability Support Workers as "female" work and inherent in that type of labelling is an undervaluation of the work performed.  The evidence of all witnesses has been at one on this point.  In many respects the work of Disability Support Workers in the sector under consideration has been largely forgotten within the industrial relations regime.  This is so for many reasons, one of which includes the difficulty faced by unions in attempting to organise within such disparate workplaces.  Consequently, there is no evidence in these smaller workplaces of enterprise bargains being reached between employees and employers.  There is some evidence, however, of this occurring in larger more structured organisations.  When the type of work which is performed is undervalued, then it is not surprising that the rates of pay are undervalued as well.

I have accepted the evidence from the AWU that very little overtime is paid, as normally overtime is not funded under the various funding programmes.  As well, employees often perform work in their own time for which they are not paid.  Compounding these problems is the fact that limited training is available due to the lack of funding of such activities by funding agencies.

Following on from the trend of de-institutionalisation, there appears to have been greater pressure  within this sector for the need to demonstrate that client needs are being met.  This pressure has evolved into the practice of needing to provide customised or consumer directed care.  This practice is now a feature of funding requirements, involving greater attention to individual client needs, and increased monitoring and evaluation of performance in relation to client needs.

Further, it has been shown that:
· the work performed by Government and non-Government Disability Support Workers is fundamentally similar;

· this work is centred upon providing support and assistance to an individual's care;

· that while working within an administrative framework, the Disability Support Worker must strive to maintain a living environment which empowers those with disabilities;
· within that matrix, there is a requirement to maintain communication with the family of the disabled;
· there is focussed attention given to all relevant safety procedures; and
· the focus of these endeavours is to enhance the skills of the disabled to encourage independence.
The level of skill required to perform these work functions is evident from the current emphasis on the acquisition of qualifications attained over time by Disability Support Workers.

Mr Westbrook, in his evidence, stated that:


"It has been our experience that the very basic and entry level positions in the Disability Sector are not covered by the need for mandatory qualifications either by funders or employers.  This has lead to a number of outcomes including: limited uptake of traineeships at the Certificate III level, ad hoc investment in skills of staff and support workers.  However, more recently the implementation of a mandatory quality system across the Disability Sector has meant that more call is being made on the skills and abilities of employees to both delivery high quality outcomes and services with clients and on the achievement of formal qualifications.".  [Exhibit 4, point (r)]

Mr Westbrook added that disability services qualifications in the Vocational Education and Training sector had recently been updated "indicating and [sic] increase in the requirements to advanced practice and management skills in this workforce.".  [Exhibit 4, point (s)]

Mr Westbrook also stated that the skills and responsibilities exercised by Disability Support Workers are commensurate with the standard required under the Certificate III in Community Service requirements.

Mr Westbrook's evidence is accepted by the parties and by the Commission.

Evidence also shows that there is a drift of employees from the non-Government disability support sector to that of the Government.  While the work performed does not differ to any real degree, the rates of pay and conditions of employment differ vastly.  The Government employee receives significantly more consideration both in wages and in conditions than does their counterpart in the non-Government disability support sector.

The comparators which have been utilised in this decision have previously been used, with some variation, in the Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra).  The comparisons drawn between Disability Support Workers in the non-Government disability support sector and those employed as Residential Care Officers within the Government sector highlight the divergence between the 2 groups.  Further, the comparison made by considering the certified agreements in the Local Government industry (at a comparable C10 level of the Engineering Award - State 2002) further draws attention to the disadvantage suffered by these employees.
In considering the method by which the ERP might be satisfied, a series of options are available for consideration. These have been previously cited.  The application has only considered wage increases, and at this point in time, that appears to be the most appropriate course to adopt.

I have accepted that phasing in of these increases is the best approach to adopt.  The increases granted are significant and could not be sustained by any of the funding bodies in one adjustment.  The program for phasing in of the increases has been set to coincide with those increases made in the Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra).  This approach has been adopted in recognition of the need to minimise the administrative impost on any employer which is also managing a similar phasing in of rates for other employees in this industry as a consequence of the decision in Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra).
In all, given the state of agreement between the parties, each of which having significant experience within this industry, and the evidence of all participants, I have determined to grant the application, with an amendment.

The following details the manner in which this decision will be implemented.
6.  DECISION
I have given consideration to the comparators put forward by the AWU in order to establish the basis for the remuneration increases.

I note that the 2 principle comparators relied upon in this case were similar to comparators relied upon in Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra), namely, rates of pay under the State Government Departments Certified Agreement 2006, and rates of pay paid to employees in the Local Government industry.

The Commission in the decision in the abovenamed matter regarded the Queensland public sector rates as an appropriate comparator on the basis that much of the work performed by community organisations is funded by the Queensland Government and the evidence established that some of the work performed by those organisations was once performed by the public sector.  Further, the substantial character and nature of the work that is performed by the non-Government disability support sector and Queensland Government services is very similar.

It is my view that for very similar reasons to the circumstances that arose in that case, it is reasonable to have regard to the Queensland public sector rates as an appropriate comparator in this matter.

As in the Queensland Community Services and Crisis Assistance Award - State 2008 Case (supra), Local Government industry rates of pay have also been relied upon in this mater, albeit for different reasons.  The material relied upon by the AWU in comparing the C10 trade equivalent rate of the Engineering Award - State 2002 across 10 Local Government industry certified agreements and identifying an average, was for the purpose of demonstrating prevailing average rates paid in a predominantly male blue collar sector for employees who are employed at a commensurate skill and responsibility level to a Disability Support Worker employed at Level 3 Paypoint 1 under the terms of the Disability Award.  I accept this as a worthwhile comparator in the circumstances of this case.
On the basis of the 2 comparators I have determined to grant wage increases to be phased in over 5 adjustments.

The wage increases granted are based on the establishment of a new 100% pay relativity within the Disability Award at Level 3 Paypoint 1 having regard to the rates of pay for Residential Care Officers remunerated at Operational Officer Level 3 Paypoint 1 under the terms of the State Government Departments Certified Agreement 2006, and also having regard to C10 rates across a range of Local Government authorities employing predominantly blue collar males at commensurate skill and responsibility levels to Level 3 Paypoint 1 employees under the terms of the Disability Award.

Having determined to establish a new 100% pay relativity, appropriate adjustments have been made to other pay levels both up and down the classification structure within the Award without disturbing other relativities to the 100% trade rate.

I have decided to compress the first and second wage increases in order to align with a period of approximately 4 months instead of 6 months in order to accommodate a situation where community service organisations that are employing workers under both the Disability Award and the Queensland Community Services and Crisis Assistance Award - State 2008 can make appropriate wage adjustments on the same anniversary date.

I have reconsidered and modified the AWU's proposed wage claim as tabled at the last hearing as it sought wage increases additional to the original claim in the form of 4% increases proposed to flow to the State public sector in the second and third year of a proposed new certified agreement on which there is an in-principle agreement.  I have not included that 4% increase on the basis that the wage increase that I have determined to grant is appropriate recognition of the undervaluation of work and already takes account of enterprise bargaining wage increases in the comparator industries relied on in this case including the 4.5% increase that is intended to flow to employees in Disability Services Queensland from 1 August 2009.
The following is granted by the Commission:


"By deleting clause 5.3.1 and inserting the following in lieu thereof:


5.3.1
Disability support worker
	
	Rate as at
	Rate as at
	Rate as at
	Rate as at
	Rate as at

	
	21/09/2009

(includes 2009 SNA)
	11/01/2010
	12/07/2010
	10/01/2011
	11/07/2011

	
	$
	$
	$
	$
	$

	Level 1
	
	
	
	
	

	
Up to 3 months
	633.30
	671.60
	711.90
	754.40
	759.40

	
	
	
	
	
	

	Level 2
	
	
	
	
	

	
Paypoint 1
	644.40
	683.00
	724.00
	767.50
	769.90

	
Paypoint 2
	655.40
	694.80
	736.40
	780.30
	780.30

	
Paypoint 3
	666.40
	706.40
	748.80
	790.70
	790.70

	
	
	
	
	
	

	Level 3
	
	
	
	
	

	
Paypoint 1
	687.20
	728.50
	772.20
	810.30
	810.30

	
Paypoint 2
	701.80
	743.90
	788.50
	824.00
	824.00

	
Paypoint 3
	716.60
	759.60
	805.20
	838.00
	838.00

	
	
	
	
	
	

	Level 4
	
	
	
	
	

	
Paypoint 1
	731.50
	775.40
	822.00
	852.10
	852.10

	
Paypoint 2
	746.40
	791.20
	838.60
	866.10
	866.10

	
Paypoint 3
	761.30
	807.00
	855.40
	880.20
	880.20"


This amendment is operative as from 21 September 2009.
Order accordingly.

D.A. SWAN, Deputy President.

	Hearing Details:

2009
3, 27 July

26, 27, 28, 31 August
Released:  14 September 2009
	
	Appearances: 

Mr G. Hay and Mr C. Simpson, of The Australian Workers' Union of Employees, Queensland.
Mr G. Muir, of Employer Services Pty Ltd, for the Queensland Community Services Employers Association Incorporated Inc.


Government Printer, Queensland

(The State of Queensland 2009.


