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1.
Introduction
This application, which was filed on 24 December 2003, has had a long and tortuous history.  Much of that history was recounted by the then constituted Full Bench of Linnane VP, Fisher and Asbury CC, in their decision of 13 January 2006 [(2006) 181 QGIG 95] (Asbury C having replaced Bechly C in January 2006).  That decision dealt with a challenge (initially) to each Member of the Full Bench on the grounds of apprehended bias.  That challenge failed.  After releasing the decision, Linnane VP announced that in her role as Vice President, with administrative responsibility for the Commission, she had decided to reconstitute the Full Bench.  The new Full Bench was Bloomfield DP, Fisher and Asbury CC.
Immediately after it was reconstituted the Full Bench heard submissions from the parties about programming the application.  By decision dated 13 January 2006 [(2006) 181 QGIG 105], dates were given for inspections of child care centres, the hearing of evidence and submissions.

When the parties presented their proposed inspection schedule, the Full Bench listed the matter for further directions.  At that time the parties were advised that Fisher C would be unable to participate in all of the inspections and the reason for this.  None of the partes objected to her limited availability.

2.
Inspections
The following inspections were undertaken:
	Date
	Centre
	Request By 
	Members Present

	9/2/06

	QUT Student Guild CCC - Carseldine
	LHMU
	Full Bench

	
	Kid’s Campus - Red Hill
	LHMU
	Full Bench

	
	ABC Ashgrove
	Livingstones
	Full Bench

	
	The Gap Cubby House Children’s Development Centres (Kids & Adults Learning and Childcare and Development Centres) - The Gap
	LHMU
	Bloomfield DP &

Asbury C

	10/2/06
	St Agnes OSHC - Mt Gravatt
	Catholic Archdiocese
	Bloomfield DP &

Asbury C

	
	Logan TAFE Community CCC - Meadowbrook
	LHMU
	Bloomfield DP &

Asbury C

	
	C&K Logan City - Woodridge
	LHMU
	Bloomfield DP &

Asbury C

	
	Stradbroke Early Learning Centre

North Stradbroke Island
	LHMU
	Bloomfield DP &

Asbury C

	13/2/06
	Thom Thumbs CCC - St George
	Livingstones
	Bloomfield DP &

Asbury C

	
	ABC Dalby
	Livingstones
	Bloomfield DP &

Asbury C

	14/2/06
	Building Blocks Early Education Centre

Forest Lake
	Livingstones
	Full Bench

	
	Tyco Water - Carole Park
	Livingstones
	Full Bench

	
	Oaklands Early Learning Centre - East Brisbane
	Livingstones
	Full Bench

	
	ABC Carina

	LHMU
	Full Bench

	
	St Dympna’s OSHC - Aspley
	Catholic Archdiocese
	Full Bench


(Note: CCC = child care centre; OSHC = Outside School Hours Care).

Mr Moloney, of Livingstones Australia (Livingstones), who appeared on behalf of the Australian Childcare Centres Association (ACCA) and certain other respondents, also sought inspections at Tewantin and Coombabah and for those inspections to be held prior to the commencement of evidence.  To have undertaken those inspections would have meant that the scheduled start of the evidence would have been delayed.  The Full Bench declined to undertake the inspections at that time and held over the request for later consideration.  However, after undertaking the four days of inspections above, the Full Bench asked Mr Moloney to advise whether those inspections were still sought in light of the observations made on the inspections already held.  In particular, Mr Moloney was asked to inform the Full Bench of the different things which would be peculiar to the proposed inspections.  Mr Moloney was also given the opportunity to seek instructions on the matters raised by the Full Bench.

When the Full Bench next reconvened Mr Moloney advised that his clients would prefer the inspections be undertaken but as evidence was being called from both centres that were to be visited, they were not pressing the matter.  Further inspections were not subsequently undertaken.

It is important to note that no evidence was taken on the inspections.  Mr Moloney and Mr Keryk, who appeared for the Corporation of the Trustees of the Roman Catholic Archdiocese, provided Inspection Information Sheets to the Commission, at each of the inspections they had arranged.  These Sheets were subsequently tendered and marked "B" for identification.  The Sheets contained such information as the number of places for which the Centre was licensed; the number of children attending in each of the rooms on the day of the inspection; the hours of operation of the Centre; the numbers and employment status of child care staff; and whether staff other than child care workers were employed.  Mr Moloney also tendered his organisation's notes of the inspections (Attachment A, exhibit 73).  The LHMU included in its submissions its observations made on inspections and commentary with respect to those observations.
The Full Bench found the inspections to be particularly beneficial.  They helped to inform us about the work child care workers are required to do and the conditions under which work is performed.  We express our appreciation to those Owners, Directors and other child care staff who allowed us to visit the Centres, observe the work that was being performed and spoke to us about matters relevant to the operation of child care centres.

3.
Witnesses
Evidence was taken from the following witnesses:

LHMU

	Name
	Position
	Organisation

	ANDERSON, Judith 
	Assistant Director
	ABC Learning Centre,
South Toowoomba

	BOYD, Nikki 
	Past Group Leader
	Sandgate Brighton Child Care and Kindergarten Association

	CROUCH, Peta
	Temporary Organiser
	LHMU

	DE BRENNI, Michael 
	Union Official
	LHMU

	LAWSON, Di 
	CEO
	Community Services & Health Industry Skills Council Ltd

	LIVINGSTONE, Rhonda
	Community Awareness and Sector Development Unit, Office for Children
	Department of Communities

	LYNCH, Annette 
	Recent Director
	Burpengary Meadows Child Care Centre

	LYONS, Dr Michael 
	Senior Lecturer, School of Management
	University of Western Sydney

	NELSON, Rita 
	Group Leader
	Busy Bees Centre, Noosaville

	O'HARA, Louise 
	Organiser
	LHMU

	PERREN, Kellie 
	Centre Director
	Crèche & Kindergarten Centre, Wilston

	RUSH, Fiona 
	Childcare Assistant
	ABC Developmental Learning Centres Pty Ltd

	SUR, Pamela 
	Director
	C&K Arnwood Place Community Childcare Centre

	TAYLER, Collette 
	Professor Early Childhood
	Queensland University of Technology

	WESSLING, Christina 
	Group Leader
	Crow's Nest Children's Centre

	WHITEHOUSE, Gillian 
	Associate Professor Political Science, School of Political Science and International Studies
	University of Queensland


Livingstones

	Name
	Position
	Organisation

	BAXTER, Joanne
	Senior Valuer in Specialist Child Care
	Heron Todd White, Brisbane Commercial

	BLAKE, David
	Owner and Licensee
	Coolum Beach and Coolum Perigian Beach Childcare

	BRIDGE, Gwynneth
	Owner and Licensee
	Nan's Child Care Centre Canberra; Runaway Bay Kindyland, Paradise Point Kindyland, Harbour Town Kindyland and Harbour Town Babyland Gold Coast

	BUTTERS, Karen
	Owner and Licensee
	Kidz Cubby Educational Centre

	COPELAND, Paul
	Chartered Accountant
	Cranstoun & Hussein, Accountants, Brisbane

	GANLEY, Kay
	CEO
	Mertise Pty Ltd t/as Charlton Brown Group (Registered Training Organisation)

	IRVING, Carly
	General Manager
	Hutchinson's Childcare Services

	KAUPA, Edwina
	Research Consultant
	Livingstones Australia

	LADA, Kerri
	Director and Licensee
	Hardy's Road Early Childhood Centre

	PATON, Robert
	CEO
	Manufacturing Skills Australia

	PURCELL, Jacky
	General Manager
	Queensland Child Care Services

	RAWLINGS, Zoe
	Advocate
	Livingstones Australia

	RICHARDSON, Christopher
	Director and Partner
	Access Economics (Economic Consultants)

	SCHIFFER, Christine
	Operations Manager
	Children First Learning Centres

	THOM, Gerard
	Part Owner and Licensee
	Thom Thumb Early Childhood Development Centre, St George

	THOM, Katrina
	Part Owner and Licensee
	Thom Thumb Early Childhood Development Centre, St George

	TILLER, David
	Manager - Training and Consulting
	Australian Industry Group

	WARD, Vicki
	Licensee/Director
	Building Blocks Early Education Centres


QCCI/ACSEA
	Name
	Position
	Organisation

	FAZLDEEN,Allan
	Secretary
	Children’s Services Employers' Association Queensland Union of Employers

	MARTIN, Carolyn 
	Financial Administrator
	Sandgate Brighton Childcare and Kindergarten Association


Catholic Archdiocese

	Name
	Position
	Organisation

	CARRICK, Myolene 
	Director
	Centacare Child Care Services


We do not intend to summarise the evidence of all of the witnesses.  Reference will be made to relevant parts of the evidence under the various headings in this decision.  We record however, that all of the evidence, both written and oral, has been taken into consideration in arriving at the overall decision we have made.

4.
LHMU Claim and Employer Counter Claims
4.1
LHMU Claim

The second further amended application filed by the LHMU on 24 October 2005 was in two stages.  The first stage essentially sought a flow-on of the decisions of the Australian Industrial Relations Commission (AIRC) in respect of the Victorian and Australian Capital Territory Child Care Awards (Prints PR954938, PR957914 and PR957914) to employees employed under the Child Care Industry Award - State 2003.  The second stage sought a revised classification structure and substantial pay increases.
With respect to the classification structure, the LHMU sought that the various classifications of child care worker - Assistant, Group Leader, Assistant Director and Director - be abolished and replaced with a six level classification structure with the generic title of Children's Services Worker assigned to each level.  The LHMU submitted that the proposed classification structure was based on the above decisions of the AIRC.  Those decisions dealt with applications seeking wage increases based on work value and a proper application of the minimum rates adjustment process.  
The South Australian Industrial Relations Commission and the AIRC in respect of Western Australia have also flowed on the decisions made in respect of Victoria and ACT to those States and Territories. The decisions in those jurisdictions ensure a large measure of consistency in rates of pay for child care workers employed in such states.
Unlike the claims in those other jurisdictions, the application here is not dependent on work value changes and the proper application of the minimum rates adjustment process.  Rather, the LHMU is pursuing a claim under s. 60 Equal Remuneration of the Industrial Relations Act 1999 (the Act) and the Equal Remuneration Principle of the Queensland Industrial Relations Commission [(2002) 170 QGIG 15].  It is seeking "a fresh assessment or a re-evaluation of the current value of child care work, regardless of whether work value changes have occurred or not." (p. 491 of transcript).
The wage increases sought by the LHMU in its second further amended application are substantial.  The LHMU informed the Commission that the rates sought for child care workers are the same as the average rates paid to workers in comparator trades, according to wage statistics from the Australian Bureau of Statistics (ABS).  In particular, the LHMU had regard to the average hourly ordinary times earnings for full-time non-managerial employees in the trades groupings of mechanics, metal fitters and machinists; electricians; carpenters; and chemical petrol and gas plant operators.  In May 2004 the average hourly ordinary time earnings for those trades groupings was $25.52 or based on a 38 hour week, $969.80.  That figure is the claim for a child care worker who holds a Certificate III, the same base level of qualification held by the trades groupings mentioned above.  At the commencement of the substantive proceedings the weekly wage rates for a Certificate III child care worker under the Child Care Industry Award - State 2003 ranged from $522.80 in Year 1 to $544.90 in Year 3 for a Qualified Assistant child care worker and from $565.00 in Year 1 to $591.60 in Year 3 for a Group Leader 1 Year Qualified.

The claim by the LHMU has not been adjusted to take into account any increases since the May 2004 average hourly ordinary time earnings figure given above.  The LHMU conceded that the absence of any adjustment may result in an outcome which in its view, is less than that necessary to achieve true equal remuneration.

With some exceptions, the rates of pay sought in the claim are based on the internal relativities between paypoints established by the AIRC in its Victorian and ACT decisions.  The rates in the LHMU claim were determined by applying those percentage relativities to the key classification (Certificate III) rate of $969.80 per week.

There are three exceptions to the above:

(i)
the structure for Directors is based on different levels of qualifications, rather than the number of children attending the centre.  The LHMU contended this represents a longstanding difference between the Queensland and the Victorian and ACT Child Care Awards.  The LHMU also argued that its proposal in this regard is more consistent with a skills based classification structure.

(ii)
the rate sought for a Group Leader who possesses a Diploma is 130% of $969.80 rather than 100% of the current C5 rate from the Engineering Award - State 2002 (the Engineering Award), which is now approximately 122% of the C10 rate.  The LHMU submitted that using uncompressed relativities means that the rates below the C10 (the 100%) rate are less than they would be had compressed relativities been used. 
(iii)
progression between paypoints within a classification level has been altered so that it occurs not just based on the acquisition of experience but by partial completion of qualifications.  The LHMU submitted that such an approach is consistent with that provided for in the Engineering Award and other awards.

In addition to the claim for wages the LHMU sought an allowance for employees appointed as first aid officers as well as for employees below the proposed new Level 3 who administer first aid.  The LHMU has also claimed payment for expenses associated with training.  That training includes continuing education and training leading to the attainment of an AQF qualification.
4.2
Employer Counter Claims
Both Mr Moloney and Mr Nance, who appeared for the Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers, (QCCI), filed counterclaims.  However, the counter claim filed by Mr Moloney was withdrawn on 13 March 2006.

The counter claim as initially pressed by QCCI sought to amend the award in a number of respects including:

(i) by deleting the current qualification requirements from the definition of "Assistant Child Care Worker" and inserting in lieu new qualification requirements of AQF Certificate III or IV in Child Care Studies or equivalent.  This amendment is said to reflect the change in qualifications prescribed by the Child Care Regulations 2003 (the Regulations);
(ii) by deleting reference to 1, 2, and 3 year qualified Group Leaders and inserting a new classification for "Group Leader - Qualified".  The proposed new classification envisaged new qualification requirements of a Diploma in Child Care Studies or equivalent, to be in conformity with the Regulations.  A new list of duties was also proposed which expands the list currently provided in the Award;
(iii) by amending the provisions for part-time and casual employment to allow such employees to work up to 38 hours per week rather than the existing clauses which provide for work to be less than 38 hours per week.  For part-time employees, the provisions specifying that such employees are to work a constant number of hours per week are proposed to be removed and it is proposed to insert provisions relating to entitlements for annual leave, public holidays not worked, sick leave and bereavement leave.  For casual employees, reference to termination on one hour's notice was proposed to be deleted as was the savings provision relating to employees engaged as at 1 September 1993.  A new provision relating to increments was also sought;
(iv) by inserting new categories of "Term Time Employees" and "Fixed Term Employee";
(v) by seeking a new provision allowing for salary packaging;
(vi) by inserting a new late work/early start allowance and extending the spread of hours from 6 a.m. to 7 p.m. Monday to Friday to 5 a.m. to 7 p.m. Monday to Friday;
(vii) by seeking to confine the existing award provision for Broken Shift Allowance to full-time OSHC employees only;
(viii) by replacing the existing Meal Breaks clause with a new clause "Meal breaks and Meal allowances", the main effect of which is to delete reference to the requirements that a meal break be taken not later than 5 hours after commencing work;
(ix) by inserting new rates for all classifications of employees consistent with the AIRC decisions for Victoria and ACT child care workers.
The reasons the counter claim is pressed are:

(i) to provide flexibility to the provisions of the Award for both employers and employees;
(ii) to clarify existing award provisions; and

(iii) to provide wage increases in accordance with the Wage Fixation Principles.

4.3
Other Appearances

The Queensland Council of Unions (QCU) appeared in the initial proceedings before the Full Bench of Linnane VP, Fisher and Bechly CC as well as participating in the early conferences before Fisher C.  The QCU did not appear in the substantive proceedings.

The Queensland Independent Education Union (QIEU) appeared before the Full Bench comprised of Linnane VP, and Fisher and Bechly CC to register an interest in the matter.  QIEU have coverage of teachers employed in the child care industry as well as kindergartens and were concerned about the effect of the claim, if granted, on their membership.  We note that the second further amended claim by the LHMU contains a leave reserved clause for teachers and understand that this was inserted after discussions with QIEU.

The then Children's Services Employers Association Queensland Union of Employers (now Australian Community Services Employers Association, Queensland Union of Employers effective 28 February 2006) was represented by QCCI.  For the purposes of this decision that organisation shall be referred to by the current acronym, ACSEA.
The Corporation of the Trustees of the Roman Catholic Archdiocese of Brisbane took an active part in the proceedings by arranging inspections of two OSHC facilities and by calling one witness.  While opposing the LHMU claim the Diocese was supportive of the counter claim filed by QCCI.

The Local Government Association of Queensland (Incorporated). appeared in the early stages of the proceedings.  Several Councils employ child care workers under the Child Care Industry Award State - 2003.  The Australian Industry Group, Industrial Organisation of Employers (Queensland) (AIG) entered an appearance on 6 February 2006.  Neither organisation appeared in the substantive proceedings nor put submissions to the Commission.

Employer Services Pty Ltd appeared for the Queensland Private Childcare Centres Employers Organisation of Queensland Industrial Organisation of Employers until 6 February 2006 when that organisation's representation was taken over by Livingstones Australia (Livingstones).
4.4
Submissions
Submissions were made by the LHMU, Livingstones, QCCI/ACSEA and the Roman Catholic Archdiocese.  Written submissions were provided in advance of the hearing of the submissions.  At the conclusion of the employees' submissions, the LHMU sought and was granted approval to make their submissions in reply in writing.

When those reply submissions were received, the employers (properly) took umbrage at the inclusion of matters not raised in the LHMU's initial submissions.  Bloomfield, DP, after consulting with the other two members of the Bench, relisted the matter on 23 March 2006 where he proceeded to strike out the offending paragraphs.

4.5
Interim Decision

On 24 March 2006 the Full Bench released an Interim Decision granting interim wage increases to child care workers [(2006) 181 QGIG 568].  The Full Bench also made determinations in respect to a number of the elements of the counter claim, including a new classification of "Assistant Outside School Hours Care Co-ordinator" and salary packaging. Term-time employment was also introduced but limited to OSHC employees of the Roman Catholic Archdiocese.  The Full Bench also commented that those elements of the counter claim that were not pressed in the proceedings would not be considered further.
5.
Regulation of the Industry
The child care industry is regulated by the Child Care Act 2002 (the Child Care Act) and the Child Care Regulations 2003 (the Regulations). The Child Care Act at s. 8(1) has as its object "to protect, and promote the best interests of, children receiving child care.".  Achievement of this object is set out at s. 8(2) and is to be by several means including:

establishing a licensing system for child care services; and 
regulating the way child care services are conducted; and
setting standards for persons who provide child care.

The Act then proceeds to prescribe various requirements with respect to each of these matters.
The Regulations provide further prescriptions about such matters as: staff to children ratios for various age groupings; health and safety; requirements relating to supervision of children; dealing with illnesses and injuries; and record keeping.  Clearly, the prescriptive requirements of both the Child Care Act and Regulations are designed to put the interests of children in child care above other interests.

In addition to the regulation of the industry by government it is industrially regulated by the Child Care Industry Award - State 2003.  In setting qualifications, classifications, wage rates and other conditions for child care workers this Commission has had regard to the Child Care Act and Regulations applying at the relevant time.  The Commission has traditionally taken the view that the government has set the standards to apply in this industry and due regard is to be had to those standards.
This view has attracted academic criticism and criticism by the LHMU.  These criticisms have also been ventilated in these proceedings as will be seen in the discussion below under the heading of Award history.  It is said that the minimum standards provided by the Child Care Act and Regulations have been applied in practice as maximum standards, especially in relation to the duties performed, with the result that the work of child care workers has been undervalued.

We consider that as the minimum qualifications of child care workers have been specified in the Child Care Act and Regulations this is the standard required by government and must be respected.  Qualifications for all positions are now mandatory, making Queensland unique in this regard.
With respect to the duties performed the purpose of this case was to have the Commission properly assess the current work value of child care workers, having regard to any historical undervaluation that may have occurred.  We consider that through the inspections and the evidence the Commission has had the opportunity to assess the value of the work in accordance with the Equal Remuneration Principle.  We note that despite its criticism of past decisions the LHMU has not sought to substantially amend the duties performed by child care workers as provided by the Award.
6.
Equal Remuneration Principle
a. Undervaluation Profile 

In its submissions the LHMU referred to the "profile of undervaluation of work" based on gender developed by the NSW Pay Equity Inquiry headed by Glynn J.  (Report of the Pay Equity Inquiry, vol 1, pp 46-7).  This profile contains a number of indicators that might suggest the possibility of undervaluation of work based on gender.  The NSW Inquiry noted that not all indicators would necessarily be present in each case, but it is likely that most cases would contain some of them.  The LHMU argued that a number of indicators of undervaluation found in the profile were relevant to the occupation of child care.  These were:

· female dominated;

· female characterisation of the work;

· few union members;

· consent awards or consent amendments to awards;

· lack of, or inadequate recognition of qualifications (including misalignment of qualifications);

· large component of casual workers;

· deprivation of access to training and career paths;

· small workplaces;

· new industry;

· service industry.

The profile also contains the indicator "often no work value exercise conducted by the Commission.".  Whilst acknowledging that the occupation of child care worker had been subject to work value scrutiny the LHMU submitted that the Commission had failed to recognise or attributed insufficient value to those skills which are now known as "soft" skills.  Falling into this category are skills such as nurturing, caring, domestic skills, communication and interpersonal skills, multi-tasking, close concentration and organisation skills.

Whether the LHMU’s arguments in respect of past undervaluation of the work value of child care workers can be sustained is considered further under the heading "Award history".  Other award related matters from the profile such as:

· consent awards and consent amendments;

· qualifications; and

· career paths

will also be considered under the same heading.  The purpose of the analysis of the Award history is to assist in identifying whether the work performed by child care workers may have been undervalued in the past.

The remaining relevant indicators from the profile largely concern the demographics of the industry.

Nature of the Industry

The child care industry had its origins in philanthropic and charitable notions, in particular, the Crèche and Kindergarten Association (C&K) catering to "disadvantaged families" (Worth Valuing, p. 94, citing the LHMU submission, p. 3).  It was only in the 1960s that the industry began to develop beyond these notions.  Dr Lyons, Senior Lecturer, School of Management, University of Western Sydney, argued that the focus of the industry changed after the expansion of the Commonwealth funded fee relief (then Childcare Assistance, now the Child Care Benefit) to the commercial for-profit sector in 1991.  Thereafter, the Queensland industry became dominated by such centres to the extent that by 1997, about 80% of centres operating in Queensland were for-profit centres (Department of Families and Community Services, Census of Child Care Services 1996 - 1997, 1999, Australian Government, Canberra, cited in para 35 and 36, exhibit 34).  The figure of 80% remains current.

As at November 2005, 1,836 licensed child care services were operating in Queensland.  Of these, there were 1,230 long day care services, 331 kindergarten services, 75 limited hours care services and 87 family day care services.  (Livingstone, para 7, exhibit 12).

In 2004, 182,000 children in Queensland used Australian Government approved services.  The proportion of children attending approved child care services was higher in Queensland than the national average.

	Age
	Queensland

%
	National Average

%

	0-5
	38.9%
	30.7%

	0-12
	16.7%
	13.2%



(Report on Government Services 2005, para 8, exhibit 12).

Although the child care industry cannot truly be described as a new industry, the rapid growth, particularly in the commercial for-profit sectors in recent years, and the increased government regulation of the industry, has meant that the industry is substantially different in character to that which originated for philanthropic and charitable reasons.

Female Characterisation of the Work

One factor that has remained constant is the female characterisation of the work.  It is not that child care is a new industry or occupation rather it has tended to be viewed as an old vocation to which women have been devoted since time immemorial.  (Worth Valuing, p. 90).  Drawing on research from Kelly (1998), Dr Lyons noted that in the 1930's the attributes of staff considered suitable for long day care were "commitment and dedication, kindness, cheerfulness, compliance and [a] love [of] children". (para 24, exhibit 34).  Dr Lyons also drew upon research from the Centre for Research in Employment and Work (CREW) which showed that even as recently as November 2000 job advertisements were seeking staff who were "caring", "family oriented", friendly", "nurturing" or "warm, caring or nurturing" (para 24, exhibit 34).  Such attributes are usually associated with women and it would be unlikely to find such qualities being characterised as male.  More will be said later about attributes in relation to the assessment of the value of the work.

Workforce Composition 

Of the more than 20,000 staff employed in Queensland child care services, 50% work in long day care services.  (Livingstone, para 13, exhibit 12 citing Australian Government 2004 Census of Child Care Services, Table 3).

Unlike the pay equity application for Dental Assistants - where both the Union and employer parties had conducted surveys to provide information on the demographics of the industry as well as data regarding employer sponsored assistance with qualifications and the extent of over award payments and employer assistance with skill development - no survey has been undertaken by any of the parties in this case.  Instead, the Commission was provided with the Summary of research conducted by the National Centre for Vocational Education and Research (NCVER) on behalf of the Queensland Department of Families (Training and employment in the Queensland Child Care and Early Childhood Education Sector - Summary, Josie Misko, NCVER (Exhibit 13).  This research was referenced in the witness statement of Ms Rhonda Livingstone from the Department of Communities.  It is unclear from the Summary when the research was commissioned or when the document was published.  Ms Livingstone was also unable to assist in this regard.  It is likely that the research was conducted in 2002 as the latest date referenced in the Summary is from 2001.  However some of the data is from the 1996 Census, the 2000 Census data being not available at the time the research was conducted.  Even with this uncertainty, no party has suggested that the data contained in the Summary was out of date or inconsistent with current demographics.  This date is useful as it is Queensland specific.
The data contained in the NCVER Summary relevant to indicators from the undervaluation profile is:

· the Queensland child care workforce is predominantly female.  The 1996 Census showed that 9% of Directors were male but only 3% of Group Leaders and Assistants were male (p. 5).

· casual employees comprise a substantial proportion of the child care workforce but the extent of casualisation varies according to service type (p. 9).

· in 1999 the percentage of full-time employees employed in long day care was 34% whilst 15% were employed on a part-time basis.  The remaining employees were engaged casually (p. 9).

The Summary notes:

"This pattern of employment is more predominant in Queensland than it is nationally.  In 1999, some 42% of workers of Queensland long day care workers were employed on a casual basis, the equivalent figure nationally was 27%.


While there was a decline in the proportion of full-time workers over the four years from 1995 to 1999, there was an increase in the proportion of child care workers in these centres employed on a casual basis.  The proportion of full-time workers in long day care centres dropped to 34% in 1999 from 44% in 1995, while the proportion of casual workers increased to 42% in 1999 from 37% in 1995."(pp. 9-10).
· Kindergartens and Pre Schools

The Summary states that in relation to these forms of children’s services:


"Of all child care workers across the various service types, kindergarten and pre-school workers are the least likely to be casual employees.  In 2001, 8% of all workers in kindergartens and pre-schools in Queensland are classified as casual employees.


The majority of kindergarten and pre-school teachers work at least 40 hours each week.  Over the years however, the proportion of kindergarten and pre-school workers employed for 40 hours or more each week has been declining.  Although 47% of workers employed at kindergartens and pre-schools were employed for 40 hours or more each week during 1996, the proportion of workers employed for the same number of hours were reduced by almost 7% in 2001.

· Outside school hours care services

In Queensland, less than 4% of those employed by OSHC are paid full-time workers, a further 16% are part-time employees.

The proportion of unpaid staff at OSHC services in Queensland is similar to that nationally.  However, the proportion of casual workers is much higher in Queensland (76%) than it is nationally (61%).

Over the three years from 1996 to 1999, the pattern of employment of OSHC workers remained generally unchanged.  On the whole, over two thirds of these workers were casual employees.  In 2001 this figure had increased to 80.5%.

Four-fifths (80.5%) were in paid casual employment.  About a fifth (21%) of the co-ordinators were in paid full-time employment.  However, only 1% of assistants were in paid full-time employment." (pp. 10-11).

[The data mentioned above was drawn from "Commonwealth and State Government sources, other extant research and data from private training providers." (p. 4)].
The second section of the NCVER Summary presented information gathered from surveys and focus group consultations.  Information from those sources confirmed that the child care (and early education sector) was highly feminised.  Men were more likely to be employed as assistants or in OSHC services (p. 16).  

In relation to the employment status of workers in the industry, findings from the surveys of practitioners indicate that the majority of workers are in permanent employment (whether full-time or part-time).  Employer respondents also reported that they preferred permanent employees.

The Summary noted that the majority of respondents to the survey were from the community sector whereas private operators comprise about 80% of the sector.  However, when employment profiles from the private sector were compared to the community sector, higher levels of casual employment were not indicated (p. 16).

That the child care work force is female dominated is confirmed by the evidence of Dr Lyons.  He said unpublished data from the ABS Census of Population and Housing 2002 indicates that approximately 95% of the Queensland child care workforce are women (para 14, exhibit 34).

Dr Lyons was also able to shed light on the composition of the industry.  He said that the latest Census of child care services undertaken by Commonwealth Department of Family and Community Services in 2005 shows that about 80% of long day care services operating in Queensland are commercial for-profit centres.

Dr Lyons also drew upon research undertaken by the Centre for Research in Employment and Work (CREW) and the Socio-Legal Research Centre (SLRC) at Griffith University (the Griffith University research), in which he was involved, for the Pay Equity Inquiry in Queensland.  The research was commissioned by the Queensland Government specifically for the Queensland Inquiry and became Attachment 2 to the Queensland Government Submission to the Inquiry in December 2000.  The Report was also provided with the List of References provided by Dr Lyons as part of his witness statement (Item 8).

The Griffith University research included a survey of long day centres.  That survey confirmed a sizeable proportion (46%) of workers were engaged on a casual basis while 37% were employed full-time.  It also found that most centres had fewer than 15 staff (para 32, exhibit 34; p. 34 of Item 8).  Although we have some concern about the size of the survey sample (68 long day care centres) compared to the number of services that would have been licensed at the time, no better data has been presented nor was Dr Lyons challenged on the data in his cross-examination.

Level of Union Membership

The low level of union membership is a feature of the child care industry.  The LHMU did not provide evidence of the actual extent of its coverage of child care workers.  However, evidence was given by Mr de Brenni of the concerted efforts made by the LHMU to recruit child care workers into membership.  Despite appointing Member Organisers and developing strategies for the child care industry, its efforts have largely been unrewarded.  Various reasons were given for their lack of success including an inability of child care workers to afford the fees given the level of wages paid and the belief that individual employers would not look favourably upon union membership.

Evidence given by child care workers who are or who have recently been employed in the industry also showed the low incidence of union membership in their particular workplaces.  Often only the witness, and sometimes one or two others, was the only known union member in the workplace.

The Griffith University research referred to LHMU figures in 1997 for child care workers and extrapolated that the density rate would be 10% provided membership levels had remained constant between 1997 and 2000 (p. 36, Item 8, exhibit 34).
b. Equal Remuneration Principle

The Equal Remuneration Principle was adopted by a Full Bench of this Commission in April 2002 as a stand alone Principle [(2002) 170 QGIG 15].  It does not form part of the Statement of Policy regarding "Making and Amending Awards".  The Principle had its genesis in the Queensland Pay Equity Inquiry and in particular from, Worth Valuing, which was referred to on a number of occasions during the proceedings.
The purpose of the Principle is to provide a mechanism for the gender neutral assessment of the value of work.  It retains the traditional elements used in assessing work value i.e., the nature of the work, skill and responsibility and the conditions under which work is performed.  To these, another element is added:  other relevant work features.  This element allows consideration of such matters as the performance of unpaid overtime or accessing skill development in the employee’s own time and at their own expense.  Each of the elements is to be assessed transparently, objectively and free of assumptions based on gender.
Importantly, work value change does not need to be demonstrated.  What is to be assessed is the present value of the work having regard to the abovementioned factors and taking into account matters which may have contributed to the work being undervalued in the past.  To that end, consideration is able to be given to such matters as the award history, whether the work has been characterised as female as well as a range of other indicators that were originally included in the Undervaluation Profile developed by the NSW Pay Equity Inquiry.

Comparisons within and between occupations and industries are not required in order to establish gender based undervaluation of work but may be used to ascertain appropriate remuneration.

Where undervaluation has been established the Principle does not limit the Commission as to how to achieve equal remuneration.  The Principle provides a non-exhaustive list of the types of measures that might be considered such as the reclassification of work, the establishment of new career paths, changes to incremental scales, wage increases, the establishment of new allowances and the reassessment of definitions and descriptors of work to properly reflect the value of the work.
In achieving equal remuneration the Commission may consider whether any absorption into any over award payments is necessary or whether any phase-in of a decision is necessary.  Each claim is to be determined on a case by case basis.

Only one other pay equity case has been decided in this jurisdiction.  That decision was confined to Dental Assistants employed in private sector dental practices [Liquor Hospitality and Miscellaneous Union, Queensland Branch, Union of Employees v Australian Dental Association (Queensland Branch) Union of Employers (2005) 180 QGIG 187; (2005) 180 QGIG 929; (2006) 181 QGIG 346] (referred to as the DAs case).  In that case, the applicant Union, the LHMU, prosecuted its claim on the basis of undervaluation of the work performed by Dental Assistants (DAs).  The primary remedy sought was substantial wage increases based on rates being paid to employees in predominantly male occupations.  In its decision, the Commission accepted that "the work value of DAs who possess a Certificate III, irrespective of it not being a mandatory qualification, is equal or comparable to that of tradespersons."[84].
In the DAs case, the Full Bench was concerned that DAs suffered pay inequity by their inability to access enterprise bargaining.  Small workplaces with few employees, that DAs are overwhelming a female occupation, the number of casual employees and the low incidence of union membership were all factors that contributed to this detriment.  As a consequence the Full Bench established an Equal Remuneration Component that was to be added to the base rates of DAs wages to compensate for this lack of access to Enterprise Bargaining.  The Full Bench made clear that its decision was confined to DAs [192] and [269].  The outcome was described as a "unique response" to the particular facts and circumstances found in the DAs case [193] and which were unlikely to be found in other occupations.

The DAs decision reinforces two things.  Firstly, where pay inequity is found it must be rectified and secondly, that each case stands alone.

7.
Application of the Equal Remuneration Principle
7.1
Paragraph 6 Equal Remuneration Principle - Award History

Paragraph 6 of the Equal Remuneration Principle requires the Commission "to have regard to the history of the award including whether there have been any assessments of the work in the past and whether remuneration has been affected by the gender of the workers".  The Principle goes on to identify relevant matters for consideration including whether there has been some characterisation of the work as "female"; whether there has been some undervaluation of the skills of female employees and whether sufficient and adequate weight has been placed on the typical work performed and the skills and responsibilities exercised by women as well as the conditions under which work is performed and other relevant work features.
Given the requirements of the Equal Remuneration Principle, the LHMU sought directions from the Full Bench during the proceedings about the exchange of submissions concerning the Award history in advance of final submissions.  The direction was opposed by the employers.  In the result the Full Bench did not issue any direction requiring the exchange of submissions but indicated that it was a matter for the parties if this is what they wished to do.  At the same time the Full Bench advised the parties that as part of the Pay Equity Inquiry, Griffith University had been commissioned by the Queensland Government to, amongst other things, review those industries and occupations that had formed part of the NSW Inquiry in the Queensland context.  As part of that process a history of the Child Care Award had been undertaken.  The parties were provided with a copy of the relevant part of Appendix 2 to the Queensland Government's submission that dealt with this.  The Full Bench commented that it did not expect all of the parties to agree with the content of the report and further stated it was merely provided to assist them with any submissions they may wish to make on this topic.

Submissions about the history of the Award were made by the LHMU, Livingstones and QCCI/ACSEA.  However, only the submissions of the LHMU and QCCI/ACSEA dealt with whether a gender bias was evident, particularly in relation to wage rates.  In considering these submissions, the Full Bench has also reviewed the Award history files held in the Commission's library.  In summary, while the LHMU contended gender bias and hence undervaluation of work could be found, this view was firmly rejected by the employers.  In our interim decision we indicated that we had found that "the work performed by child care workers had been historically undervalued based on the gender of the workers".   We now provide our reasons for reaching this view.

We accept the submissions of the employers that this Award has been the subject of much activity since its inception in 1975.  Indeed, a Full Bench in 1996 commented that "the history of these Awards has been complex and litigious with the Commission being called upon to determine virtually every application that has been lodged" [(1996) 151 QGIG 2055 at 2072].  Ordinarily, the extent of activity and the absence of consent amendments would be suggestive of undervaluation not being present.  However, we consider that there are a number of reasons why the conclusion of undervaluation of work can be reached with respect to this Award.

Creation of new award

The first of these is the basis upon which the Award was originally made.  In 1975 the Federated Miscellaneous Workers' Union of Employees of Australia, (one of the early incarnations of the now LHMU and herein after referred to as the LHMU) made an application for the creation of a new award to apply to child care, kindergartens and like establishments situated within the local authority of Brisbane (Case No. B1058 of 1974).  The decision of Self C [(1975) 89 QGIG 81] listed the principal Grounds and Reasons advanced in support of the application.  One of these was:


"To establish uniform wage levels throughout the subject area of employment commensurate with the duties and responsibilities devolving upon the employees concerned.  In this respect, regard has also been had to the wage levels currently enjoyed by counterpart employees subject to other industrial jurisdictions, as well as to those operating in respect of female employment, generally, in this State." (emphasis added).

This supporting reason of itself identified that wage rates were to be set in relation to female employment.  This view was reinforced by submissions that were made by the LHMU at the time.  In its submissions to the present proceedings the LHMU did not simply rely on the published decision of the Commission but searched the transcript to gain a deeper understanding of the case.  The LHMU advised that in the 1975 proceedings it tendered wage rates from other female dominated industries and its advocate also informed the Commission of the average female wage rate according to the ABS at that time.

Inspections were carried out and evidence was given by employees engaged or formerly engaged in the industry.

The decision established a new Award to apply to employees employed in child care centres, kindergartens, crèches, nurseries and like establishments.  The only classifications and wage rates that were approved were for Adult Females, specifically, Kindergarten Assistant and All other employees, and Junior Females.  The decision does not identify the basis upon which these rates were determined and in particular, does not identify any skills or responsibilities that were taken into account. 

The QCCI/ACSEA contend that a proper work value assessment was undertaken at the time as the wage determined for females included a margin for skill, so that the rate determined was in excess of the Basic Wage.  In addition $1 per day was granted to employees who held additional qualifications.  Finally, the Industrial Conciliation and Arbitration Act 1961 required the Commission to determine equal pay for work of equal value.  

We acknowledge that the wage rates for female workers determined in 1975 included a margin for skill and that additional qualifications were recognized.  However, based on the wage information that was before the Commission at that time, we accept the submissions of the LHMU that with respect to the decision creating the first Award for child care workers:

· the workforce was seen as female (as evidenced by only female classifications being determined);

· the wage rates were set with reference to other female wage levels; and

· the skills necessary to perform the work were not specifically identified.

Once the Award was made the wage rates were varied by the various Basic Wage and Guaranteed Minimum Wage decisions of the Commission.

That the wages were set by reference to those paid to women was confirmed in a later decision of Self C in an application by the LHMU to increase wage rates based on an anomaly.  Again the LHMU went back to the transcript which records that the case pressed by the LHMU was not one of work value but one based on interstate comparisons.  Self C, after considering this information, concluded that the wage rates in the industry were "depressed" and granted increases "for all of the reasons that were canvassed during the earlier case and having regard to the levels of wages for females generally and interstate" (p 42 of transcript, Case No. B292 of 1976).

The 1980s cases

A number of assessments of the wage rates paid to employees under this Award have been conducted by the Commission over the years since the Award was made.  It is not our intention to consider each and every such case.  We accept the submissions of the LHMU that despite increases being granted on the basis of work value in 1981 detailed consideration of the value of the work performed by child care workers did not occur at that time: Case No. B53 of 1981 [(1981) 107 QGIG 201].

Case No. B109 of 1982 [(1982) 110 QGIG 305], was conducted on comparative wage justice arguments as well as on work value grounds.  As part of its case the LHMU tendered the Mechanical Engineering Award - State to highlight gender differentials in pay rates despite equivalent qualifications and comparable levels of responsibility.  That argument was rejected by the employers.  The Commission noted two problems with this application, namely:

"1.
The problems in fixing wage rates to fit the classifications; and
  2.
The fact that the Award was the subject of a work value examination less than twelve months ago.".

The Commission then determined that "the only basis for considering the possibility of a wage increase is in the area of interstate comparisons" (at 308).

We accept as valid the criticisms now made by LHMU that those cases did not assess the true value of the work even in cases described as work value cases.  However, any deficiencies must be seen in the context of the wage principles applying at the time and the various "rounds" of wage cases that were in vogue. 

The 1990s cases

The parties devoted special attention to the 1990 application by the LHMU to create a new award to cover the child care sector.  The case focused on work value increases and the minimum rates adjustment process (MRAs) (Case Nos. R54-0 and B162 of 1990 - applications by the LHMU and B134 of 1990 - application by Livingstones).  Various comments made by the then Full Bench have come under scrutiny in the Griffith University research and by Dr Lyons. Their analysis has in turn been criticized by the employer parties in this case.

To support its application at the time the LHMU relied on a decision of the AIRC with respect to the ACT and Northern Territory but also sought to distinguish the application in a number of respects.  All parties focused attention on the conclusion of the Full Bench that:


"We are not satisfied that Award rates have not been properly established in the past, including when the Award was initially made.  The historical changes disclose a lack of activity between 1982 and 1988, which may explain present depressed wage rates, but this is probably a reflection of the wage principles applicable during this period." [(1991) 137 QGIG 399 at 402].
The employers submitted that this statement supported their argument that the work of child care workers had not been traditionally undervalued.  

With respect to the work value argument, the LHMU sought recognition of skills, responsibilities, and training with a new career path with the benchmark in the form of an Associate Diploma.  The Full Bench considered whether formal qualifications should be the determinant of classifications and noted that qualifications were not mandatory under the Child Care Regulations applying at the time.  Further, the Full Bench accepted the evidence of a witness who was an academic and who had long experience in the industry as well as that of another witness who also had long experience in the industry that personal qualities were as valuable as formal qualifications.  The Full Bench recognized the value of formal qualifications but expressed the view that in carrying out their duties a "balance" needed to be "struck between adequate formal qualifications and aptitude for work in the Child Care Industry." (at 402).
The use of the word "aptitude" has attracted a lot of criticism from Dr Lyons and the Griffith University researchers.  Dr Lyons, in particular, has consistently argued over many years that this shows that the Commission did not adequately value the skills and responsibilities of the work performed by child care workers.  With the benefit of hindsight this criticism is probably valid.  At the time the case was conducted the concept of "soft skills" i.e., the types of skills usually exercised in predominantly female occupations, had not gained traction in the industrial context.  As seen by the evidence mentioned above, even experienced professionals in the industry did not recognize these skills and described them as personal qualities.  The idea of "unpacking" these soft skills had not been accepted by tribunals and from the decision does not seem to be a matter pressed by the LHMU at the time.  We acknowledge that the description of these skills as "aptitude for work" did not provide adequate recognition of the full skills and responsibilities exercised by child care workers at the time.

The  Full Bench rejected the LHMU's work value based application on the grounds that there had not been a significant net addition to work requirements since 1982 (the datum point for measuring work value change).  One of the main arguments in support of work value change was based on the requirements to attend to "special needs" children.  The Full Bench considered that such children "are limited in number in the Child Care Industry and that there has always been some children who require some additional attention." (at 4).
Another of the elements of the LHMU’s claim was to establish the Associate Diploma as the benchmark.  This was rejected because the Full Bench, while noting that qualifications were not mandatory, was "not prepared to find that possession of an Associate Diploma should be the sole determinant of suitability of a person to work in any capacity in the Child Care Industry".  The possession of such a qualification was however recognized as "desirable" (at 402).
Despite the rejection of the work value argument the Full Bench acknowledged that child care workers "fell within that class of lower paid worker" whose position had been recognized in State Wage Case Decisions.  The Full Bench determined that the workers qualified for special attention under the Principle providing for MRAs.  As such the Full Bench granted MRAs after considering the classification structure that was to apply in the newly created Child Care Industry Award - State.
The Full Bench rejected any notions of alignment with the federal Metal Industry Award for reasons including the high wage rates that would then apply to child care workers who held Associate Diplomas but who had little or no work experience if the claim were granted.  Directors too were considered to be ineligible for the (high) rates claimed by the LHMU in light of "the relative skill, responsibility and the conditions under which the particular work is performed by Directors in Queensland" (at 405).
This view about Directors has also been the subject of academic criticism.  However, the comment must be seen in the context of formal academic requirements not being mandatory, unlike the ACT and Northern Territory with which the AIRC decision dealt.  We nonetheless accept that the non-alignment with the Metal Industry Award at that time resulted in workers in this industry receiving lesser wages than the predominantly male metal industry.

We should make one other comment about remarks made by the 1990 Full Bench that have attracted academic criticism.  The LHMU in the 1990 application sought a five level classification structure based on various levels of qualifications.  The Full Bench rejected that structure deciding it was "unnecessarily lengthy and complex for the reasonably simple work situation which exists in most child care centres in Queensland".  The italicised words have been interpreted to mean that the Full Bench was describing the work of child care workers as reasonably simple.  In our view, that criticism does not withstand scrutiny.  It is clear when the statement is read in context of a discussion about the classification structure to apply, that it relates to the organisation of work that was found in child care centres at the time and also relates to the mix of qualified and unqualified employees found in the industry.  In our view these comments of themselves do not indicate that the Full Bench was undervaluing the work or duties or skills of child care workers.

The last case we wish to consider is the 1996 case for the making of a single award (Case Nos. R27-3 of 1991, B463 of 1993, B395 of 1994, B519 of 1994, B561 of 1994 and B543 of 1996, (1996) 151 QGIG 2055, (1996) 154 QGIG 4.  See also the application for re-opening B13 of 1997 [(1997) 155 QGIG 129)].  This case too, like so many others in this industry, was long and tortuous.  However, in a departure from previous cases, after the Full Bench had determined a number of key preliminary matters, the parties were able to reach a consent position on the wage rates to apply.  The wage rates were said to comprehend changes in work value that had occurred in long day care centres since the rates were last considered by the Commission.

In its submission in the present matter the LHMU contends that "the effect of the award being made by consent was that a proper investigation and assessment of the work value change was not carried out" and this is reflected in the decision (para 213, exhibit 36).  Further, the consent position was said to reflect "the regulatory minimum requirement, as opposed to the true nature of the work actually being performed" and that this "led to a further undervaluation of the work actually being performed" (para 214, exhibit 36).

In contrast, QCCI/ACSEA submitted that the Commission recognized the work of child care workers and especially that developmental programs, rather than just care, were being provided.  In addition, the Commission acknowledged the additional tasks and duties required by workers in the industry as a result of national accreditation, added responsibilities and the greater expectation of clients in relation to the appropriateness of programs being delivered.  For these reasons, amongst others, QCCI/ACSEA submitted that the value of the work of child care workers was appropriately valued at the time with recognition being given to changes in the nature of the work, skills and responsibilities.
QCCI/ACSEA also submitted that the 100% relativity was set at the "Group Leader - 2 Year Qualified" rate as the parties agreed at the time that such an employee must have at least 12 months experience as Group Leader before achieving the trades rate.  The 1 year Qualified Assistant was set at 87.5% to 92.5% of the trade rate as no Certificate III was available then and the comparison was done on the basis that it took an apprentice four years to reach the 100% trades rate.  Accordingly, QCCI/ACSEA argued the relativities for these classifications (and those for the Unqualified Assistant and Group Leader classifications respectively) were correctly determined.

It is clear from the decision that the Full Bench accepted that change in work value had occurred so as to warrant increased rates of pay.  The Commission accepted the agreed position of the parties that work value change such as to constitute a net addition to work requirements had occurred as a result of the implementation of national accreditation, mandatory qualifications, the effect of the new Act and Regulations in 1992, added responsibilities and greater client expectations in the development of programs.  However, it is equally evident that comprehensive evidence about those work value changes was not put before the Commission.  Further, in the evidence that was put, the "soft skills" were not identified and the skills and responsibilities were not unpacked.
Conclusion
It is clear from the above summary of the activity in this Award that the work of child care workers has come under scrutiny by the Commission on a number of occasions since the Award was first made in 1975.  When that Award was made the rates applicable to female workers generally were used to help determine the applicable rates.  We consider that the work of child care workers has been historically characterised as "female" given the initial basis on which rates were set, later confirmed in the subsequent decision of Self C.  Further, various attempts by the LHMU to align rates to the metals award (either federal or state) have been rejected by the Commission as either not being relevant or producing unsatisfactory results.

The assignment of the 100% relativity to the Group Leader - 2 Year Qualified has not been revisited since the introduction of Certificate III qualifications and especially the requirement in the Regulations for this qualification to be possessed.  This has had the effect of keeping the rates for qualified Assistants and Group Leaders depressed.  

Although the various decisions of the Commission must be seen in their historical context it is very apparent to us that remuneration has been undervalued for reasons including that child care workers are predominantly female and their work has been characterised as "female".  
None of the previous work value cases have "unpacked" the skills of child care workers.  That this did not occur is a reflection of the wage principles applying at the time and the way work value cases were traditionally conducted.  Consideration of "soft skills" is a concept only recently adopted by this Tribunal.  Reference to such expressions as "aptitude for the work" rather than recognition of particular skills is an indication of the work not being properly valued.  In our view, sufficient and adequate weight has not been placed on the typical work performed or the skills and responsibilities required of child care workers.  It is also evident that very limited attention has been given in the past, either by the parties or the Commission, to the conditions under which the work is performed or to other relevant features of the work.  It follows then that this deficiency has resulted in aspects of the work not being valued appropriately and has contributed to the undervaluation of the work performed by child care workers.
It is for these reasons that we concluded that the work of child care workers has historically been undervalued and their remuneration has been affected by the gender of the workers.
A review of the cases also shows that there a number of recurring themes which feature in arbitrated outcomes:

· levels of wage increases versus affordability of care;

· impact of the child care regulations in determining classifications; and 

· recognition of child care workers as being low paid.

These themes also emerged in this case and are considered relevant factors in our determination of this claim.

7.2
Paragraph 2 Equal Remuneration Principle - Assessing the current value of the work

Paragraph 2 of the Equal Remuneration Principle requires the Commission to examine the nature of the work, skill and responsibility required, the conditions under which work is performed as well as other relevant work features.  Paragraph 3 requires the assessment to be done in a gender neutral manner.  The purpose of the assessment, according to paragraph 4, is to ascertain the current value of the work.  Work value change does not have to be established.

As the case by the LHMU was conducted under this Principle the LHMU seeks that the Commission properly value the work performed by child care workers.  A work value change argument per se was not conducted.  Notwithstanding this, the employers, through their witnesses and submissions, addressed some work value change arguments.  Initially the focus on work value change arguments was as a result of stage one of the application that was lodged by the LHMU which sought a flow on of the AIRC work value decision.  As the LHMU case unfolded, work value change ceased to be the premise upon which it pressed its claim.  We note, however, that in cross-examination and submissions, the employers still sought to argue that work value change needed to be demonstrated.
Livingstones addressed the issue of work value change with particular reference to:
(i) accreditation

(ii) changes in regulatory requirements 

(iii) programming

(iv) supervision, skill and level of responsibility

(v) special needs children.
Of the above five mentioned issues reference is made to the last four in the sections that follow.  We have not specifically considered the issue of work value change with respect to these issues given the basis upon which the case was ultimately conducted. We do, however, make comment on various aspects of the employers’ evidence and the submissions made by Livingstones.

That leaves the issue of accreditation. Although it was not a matter particularly pressed by the LHMU it is one about which we consider we should make some particular comment.

We accept that accreditation has been a feature of this industry, and indeed many others, for a number of years and it has been an issue that has arisen for consideration in work value cases for child care workers.  We also acknowledge that over the last five years revision of the accreditation requirements has reduced the number of quality areas to be examined and the principles have been reformulated.  

We further accept that the matter of accreditation is principally one for licensees/operators, given that accreditation is linked to the Child Care Benefit system - a payment made by the federal government to parents of children in child care.  However, the evidence before us shows that all child workers are expected to contribute to the preparation of information to be included in the accreditation documents. The evidence shows that when a centre is about to embark on the accreditation process that child care workers are required to attend meetings for this purpose and to contribute to and participate in the whole program.  It is the Director, however, who carries the bulk of the staff responsibility, particularly, in ensuring the still substantial documentation is accurately completed.
While the more streamlined process may have made the management of child care centres simpler, as contended by Livingstones, we do not so readily accept that this change has necessarily made the work of child care workers in this area any simpler.  Because of the financial implications it is apparent that all child care workers have responsibilities in contributing to and ensuring the success of the accreditation process.  Their role is still one to be considered in the assessment of the proper value of the work.

In assessing the current value of the work the Commission has had regard to the evidence, both written and oral, including the academic writings provided as part of the expert evidence, as well as inspections.  We shall assess the current value of the work under the following three headings:

(i) nature of the work, skill and responsibility required;

(ii) conditions under which work is performed; and

(iii) other relevant work features.

In this regard Livingstones and QCCI/ACSEA submitted that Senior Commissioner Taylor in the Vehicle Industry Award (1968) 124 CAR 295 at 308 enunciated the elements of a work value claim and urged us to give primary consideration to these factors.  Those elements were:

"1.
 The qualifications necessary for the job;

2.

The training period required;

3. 

Attributes required for performance of the work;

4. 

Responsibility for the work, material and equipment and the safety of the plant and equipment;

5.

Conditions under which work is performed such as heat, cold, dirt, wetness, noise, necessity to wear protective equipment, etc;

6.

Quality of the work attributable to and required of the work of the employee;

7.

Versatility and adaptability (eg to perform a multiplicity of functions);

8.

Skill exercised;

9.

Acquired knowledge of process and plant;

10

Supervision over other or necessity to work without supervision;

11.
Importance of work to overall operation of plant.".

Livingstones also submitted that Senior Commissioner Taylor’s decision was cited and approved by the AIRC in its decision of 13 January 2005 at [187].  In that respect the Full Bench of the AIRC noted that various general principles have been codified into the Work Value Principle and that "in this context … the parties generally accepted the statement by Senior Commissioner Taylor".  In a subsequent paragraph [190] the AIRC identified other factors that had been found relevant in other cases, depending on the circumstances.

We have considered the submissions urging us to adopt Senior Commissioner Taylor’s approach and note that some of the elements identified such as qualifications required and supervision would be relevant to any work value assessment, and indeed are matters considered here.  However, it is evident from the list that the focus of the elements is skewed to blue collar, i.e., predominantly male, areas of work.  For example, the various references to material, plant and equipment highlight this.  Such elements do not readily translate to working with people, whether children or adults.

Moreover, these elements have not kept pace with modern society as evidenced by "the training period required".  Given that training is now competency based and not time based the duration of training is irrelevant.  The elements also do not allow for the other relevant work features such as those identified in Worth Valuing to be addressed.  These features are often significant for predominantly female occupations or industries.  Reference to "attributes" is also an outdated notion particularly since the research identifying as skills those usually possessed by women workers.

In our view the application of the requirements of the Equal Remuneration Principle, underpinned by the explanation given in Worth Valuing, is the appropriate approach to adopt.  It will ensure an objective assessment of all relevant work value factors, will not be impacted by outdated concepts.  It also allow for factors, other than those listed by Senior Commissioner Taylor, to be examined.

7.2.1
Nature of the work, skill and responsibility required
The evidence of Professor Tayler from the Queensland University of Technology is particularly helpful in providing context to the matters to be considered.  Professor Tayler commenced her written evidence by discussing neuro-scientific evidence and the critical role of care giving.  She informed the Commission that the period of infancy and early childhood are critical for brain development and the growth of physical, cognitive, linguistic, social and emotional capacity.  She said:

"We know that conditions in early life affect the differentiation and function of billions of neurons in the brain, and the early experience sets up pathways among different (distributed) centres in the brain.  In the absence of appropriate environmental stimuli, brain development and functioning is likely to be altered, under-achieved, and/or delayed in a child, with concomitant impact on the child’s learning and development as a functioning member of society.

Fundamentally, this has significant implications for practices relating to child-rearing, adult-child engagement and children's programs in non-parental care settings." (paras 4 and 5, exhibit 26).

And later:

"The role played by non-parental carers of young children is crucial to development and learning outcomes." (para 5, exhibit 26).
This evidence by Professor Tayler highlights the important role that child care workers play.  As a number of witnesses commented, children are a country’s most precious resource and hence it is critical that quality services are provided by appropriately trained staff.  Both Professor Tayler and Ms Lawson, CEO of the Community Services and Health Industry Skills Council,  noted that the work performed and expected to be performed by child care workers has moved away from caring to the provision of a vast array of services to children and parents.  In this regard, Professor Tayler said:

"6. Caring for infants and young children in the 21st century is far beyond a basic custodial process where children are fed, kept from physical harm and assisted to ensure basic hygiene.  The National Quality Assurances Systems (for Long Day Care; Family Day Care and Out-of School-Hours Care), managed by the Australian Child Care Accreditation Council, require child care staff to have sophisticated skills and capabilities in order to take part in and to achieve accreditation for the service provided.  This process, through which all carers in licensed services must engage, requires knowledge of child development, curriculum design, pedagogical strategies nuanced to the particular needs of individual children, observation and assessment skills; reporting and record keeping capability; management and administration skills; team-work and group reflection.  The Certificate and Diploma programs provided under the AQF system have a competency-based approach to the building of the requisite knowledge, skills and attitudes.  Staff cannot avoid their performance accountabilities under the accreditation system because a centres (sic) that does not meet a sufficiently high standard, assessed through an external validation and subsequent moderation process, must develop a plan of action to improve, and be assessed again in a subsequent period.

7.  The daily work undertaken by child carer involves:  a high-level duty of care; high physical and mental demand; on-going nuanced developmental planning for the children; enactment and evaluation of developmental experiences; advising and accounting to parents for the child’s day - development, behaviour, nutrition, health and hygiene, safety, rest and exercise.  Any adult who spends long periods of time with numbers of very young children will attest that the work is engaging, demanding and unrelenting.  Planning cannot be avoided, because without it, children become more and more difficult to manage.  Liaison and provision of advice to a wide variety of parents, and negotiating special routines for children having many specific developmental needs requires sophisticated skills and refined communication capacities.  Further, it is usual for a carer to have responsibility for one or more children needing special care and support – children with organic disabilities, mild to pervasive development disorders or other particular medical conditions.".
None of the evidence given by Professor Tayler was undermined in cross-examination.  Her evidence, particularly that contained in paragraph 7 set out above, accords with the Commission's observations made during inspections and is consistent with the evidence by child care workers.

We now turn to a more detailed consideration of the nature of the work, skill and responsibility required.  In so doing we do not intend to exhaustively list the duties performed by child care workers, rather we examine the broad requirements necessary to perform the duties of a child care worker and to deliver quality services.  We start by referring to the evidence of Ms Lawson who, in her written statement, identified key elements of high quality child care as well as the skills and knowledge required to deliver such care.
"High quality child care

49.
Discerning clients increasingly request and expect high quality child care.  However, it is difficult to be definitive about what constitutes high quality child care but it is likely to include such elements as:
· effective communication and interaction with children;

· variety, integrity and appropriateness in programming (including cultural appropriateness);

· ensuring health, hygiene and safety;

· working with others including managing people;

· engagement of parents and carers in child care programs; and

· providing responsive and flexible solutions to meet needs of parents and carers.

50.
The skills required to deliver such high quality services are therefore likely to include:

· high level communication and interpersonal skill;
· the capacity to develop and deliver appropriate programs and related activities;

· the capacity to provide appropriate supervision and to identify and respond to situations of potential risk to children;

· working effectively in a team including the capacity to manage staff and workplace relations where relevant;

· the capacity to be flexible about programs and activities so parent involvement and engagement is promoted;
· broad based skills and knowledge of child development and needs of children at different stages of development and according to different cultural backgrounds.

Changes in knowledge requirements (Qualifications Framework of the Community Services Training Package CHC02 THE ISC 2002.)

51.
All work undertaken in the Community Services industry will reflect an understanding and application of:

· knowledge about the changing social, economic and political climate as it impacts on the industry;
· the principles of social justice, human rights, anti-discrimination and confidentiality;

· practices to address cross-cultural issues;

· relevant OHS and employment equity principles and practices;

· principles of a non-discriminatory service;

· individual differences of clients and colleagues, including those regulated to cultural, social, economic, physical and health;

· consideration of the needs and rights of the individual, the family, the community and society;

· a client-centred approach to work;

· the diversity of relevant models and practices;

· the holistic needs and rights of clients (as individual and as a community);

· work practices include strategies to empower individuals and groups, promote individual independence, and to respect the rights and dignity of clients and colleagues." (exhibit 23).
All of the skills and knowledge requirements are incorporated into the qualifications which are now mandatory for child care workers under the Regulations.  We understand that Queensland is the only State to prescribe mandatory qualifications for child care workers.
Programming

A number of the witnesses called by Livingstones went to some lengths to downplay the skills of child care workers particularly in the area of programming.  Group Leaders are required to write a program for each week's activities based on observations of the children's development and their responses to activities.  Assistants in some centres contribute to the programming based on their observations but it is usually the Group Leader’s responsibility to compile the program.

We found the evidence of these employer witnesses to be disingenuous for two reasons.  Firstly, simultaneously with the downplaying of the skill levels of child care workers employed by them the same witnesses emphasised that their centres provided quality child care services delivered by professional staff.  We are at a loss to understand how quality services can be delivered by professional staff if their skill levels, especially with respect to programming, are at the level described by these witnesses.  Secondly, although some centres have adopted a pro-forma to help streamline programming, certain skills and knowledge are still required in order to complete the documentation.  When pressed in cross-examination or from the Bench, these witnesses acknowledged that a high skill level is required in order to take the observations and create objectives which form the basis of the programming.  We do not accept as Ms Irving said, that "[T]he observations come as natural (sic) aspect of the position, that is, of becoming familiar with the child and watching them in the normal course of the day." (para 23, exhibit 47).  As Ms Irving herself noted, Group Leaders have as a minimum qualification a Graduate (sic) Diploma in Childcare.  The evidence is that child care workers learn both the theoretical and practical aspects of programming as part of their course of study.  Programming is not innate and is a skill which, like any other skill, must be learnt.  Clearly, Group Leaders may find that they become more proficient in programming with experience but it is still a learnt skill.  Moreover, as Professor Tayler said in her evidence, the planning for children is nuanced to take into account the development experience of individual children.  In our view, while the documentation required to be completed may have made the recording of programs more streamlined, the duty is one which must be underpinned by skill and knowledge of the development of children.
Multi-Tasking
This skill is best highlighted by drawing a comparison with the work performed by the workers at Tyco Water.  At that location workers were observed working on one task at a time.  Certainly, the work required close concentration and accuracy to ensure that a quality product was being manufactured.  However, it was apparent that workers were only required to work on one task before moving to the next.  That next task may involve repetition of the type of work previously performed, e.g. welding, sanding or painting, or it may involve the performance of a new task.  Opportunities also presented to take a short rest or mental break between tasks or during the performance of a particular task as well as to sequence tasks.
By contrast, child care workers were observed performing many tasks at the same time.  For example, a child care worker may be required to set up for an activity, while talking to a child and observing the others to ensure that all were safe and accounted for.  Another example was where a child care worker was patting a child to sleep while talking quietly to another and monitoring all of the children under their care at the same time.

It was also apparent that child care workers have less ability to control the sequence of tasks given the constant demands put upon them by young children.

Communication Skills

Child care workers must have the skills to communicate with very young children who have usually only limited language and speech.  In addition, children in the group may be from non-English speaking backgrounds whose exposure to English in the home environment is non-existent or limited.  Children with special needs may also require specialised communication.

However, it is not only children with whom child care workers must communicate.  They must also have clear communication with their colleagues to ensure that programs are being appropriately delivered and on occasion, to various professional persons who may attend the centre to provide for example, speech therapy.
Communication with parents is also required.  As Professor Tayler commented, liaison with parents requires refined communication capacities.  Child care workers must possess both oral and written communications skills in order to adequately and effectively provide information on the activities and development of each child as well as to discuss the needs of particular children.  Child care workers keep a written log of the activities of each child which include comments such as how the child participated in an activity, the skills being achieved or the skills that need further development.  Often photographs taken by the child care worker are included to provide a visual aid to communication. 

Some employer witnesses said that Assistants or Group Leaders are not required to discuss issues with parents.  However, in our view, this understates the work performed and the skills required. On occasion serious or important matters may be left for discussion between parents and the Director but the evidence shows that communication with parents regularly occurs at drop-off and pick-up times.  That communication may be of varying levels of sophistication depending on the needs of the child.  It requires a range of skills to be held and exercised.  The evidence also shows that some centres schedule parent/staff meetings so that issues can be discussed with the relevant child care worker.  Communication skills are essential skills that have not previously been recognized in determining the work value of child care workers.

Special needs children 

Some evidence was led to show that child care workers may be required on occasion to work with special needs children.  The LHMU included in this category children with a disability and children from non-English speaking backgrounds.

The LHMU submitted that although funding may be provided to assist with the care of a particular child it did not cover the whole time a child was in care and not all children were so funded.  The LHMU contended that as a result child care workers were required to have the skill and knowledge to be able to work with, care and plan for such children.

The employers argued that children with special needs had attended child care centres for many years.  This had been recognized by the 1990 Full Bench when the LHMU argued it as one of the work value change elements warranting a wage rise.  The employers argued that nothing had changed in this respect.

We accept that recognition has been given in past work value cases to working with special needs children.  The anecdotal evidence from a limited number of child care workers suggests that such children are attending in increasing numbers and with a broader range of needs than in the past.  However, a comparison of the Census of Child Care Services data from 1997 to 2004 does not confirm this.  We have, though, already acknowledged that child care workers must possess appropriate communication skills to be able to work with such children and must also have the ability to plan for the development of children who may present with a range of special needs.  While recognizing these skills are possessed and exercised, we consider that in determining appropriate rates of pay it is important to ensure that skills which have been previously and appropriately valued are not given additional value.

Domestic Skills

Domestic work is an essential feature of the work of child care workers, yet it is work that has been considered as simply part of the job, and the skills that are required have not been appropriately recognized.  Duties that would be considered to require domestic skills include:

· cleaning;
· changing nappies;
· toileting children;
· food preparation.
All child care workers are required to perform cleaning duties to some extent.  Mostly this work is cleaning the rooms, during and at the end of the day.  This involves wiping down tables and chairs, sweeping and mopping of floors.  Most centres employ cleaners to undertake the heavy cleaning at the end of the day or every few days.  One centre however, rosters its child care staff to perform cleaning duties.  Ostensibly this is to give those workers a break from child care duties and responsibilities.

We observed on our inspections that each of the centres we visited had an eight step procedure for changing nappies or similar.  These procedures included the wearing of different types of disposable gloves at different stages of the procedure.  Requirements were also laid out for the disposal of waste and cleaning of the child.  While these requirements ensure the health and safety of both the child and the child care worker it is apparent that the changing of a nappy to these specified standards requires a level of skill and knowledge on the part of the child care worker which greatly exceeds simply the task of changing a nappy in a home environment.

Many of the centres visited employed a cook for the food preparation.  However, at the same centre where child care workers were required to perform cleaning duties they were also rostered to perform food preparation.  Again health and safety requirements must be known, understood and followed to ensure that the food preparation is carried out hygienically.  Although these skills and knowledge would be required of cooks and kitchen hands they are requirements that would not ordinarily be considered to be relevant for child care workers.
Qualifications 

A major plank of the argument run by Mr Moloney against the claim for substantial pay rises was that the Certificate III qualification obtained by workers in the Metal Industry was superior to the Certificate III obtained by child care workers.  The corollary to that argument is that child care workers who hold a Certificate III ought not be remunerated at the same rates as metal industry workers who hold a Certificate III.  In particular Mr Moloney took issue with the conclusion reached by the Full Bench in the DAs case, based on the evidence given by Mr Krebs, that the nature of the Australian Qualifications Framework (AQF) led to the result that a "Certificate III is a Certificate III" and that there was no difference in the value of one Certificate III compared to another.
In support of his argument Mr Moloney called evidence from David Tiller and Robert Paton.  Evidence was also given by a number of other witnesses called by Mr Moloney to the effect that in recent years that there had been a "watering down" of the content of the Certificate III for child care workers.

Mr Tiller was commissioned by ACCA to prepare a report on the requirements for a Certificate III in the Metals Manufacturing environment and to comment on the application by the LHMU.  In his report Mr Tiller made the following comments:

that AQF descriptors do not allow sufficient discrimination between technical skill levels;
the AQF descriptors focus on the level of responsibility as the main discriminatory factor for determining an AQF level;
AQF qualifications are very much shaped by each industry’s interpretation of the AQF descriptors;
because AQF qualifications are developed within occupational communities, the result is that the AQF and its protocols are imperfect;
no data was found in the witness statements of Lawson or Livingstone or in the application to substantiate the claim that qualifications found in the "community and health" industry have parity and equal value to those qualifications obtained in the "metal and engineering" industry.  The different qualifications were not assessed in respect to their complexity or the knowledge and skills acquired on successful completion of the qualification; and the amount or volume of learning involved from the start to successful completion of the qualification; or the workplace relevance of the skills and knowledge required.

Mr Paton's evidence centred on the work undertaken in the metal industry with respect to the development of qualifications and their alignment with a competency based classification structure in the Metal Industry Award.

Mr Paton disagreed with the evidence given by Mr Krebs in this and the DAs case that "a Certificate III is a Certificate III is a Certificate III".  He gave the example in the Metal Industry Award where one particular Certificate III had resulted in a classification of C9 because of the value of the work undertaken.

In response to questions asked by Members of the Bench Mr Paton conceded that when the classification structure was being developed that industrial realities, including the industrial strength of a group, dictated the assignment of trades. Mr Paton also acknowledged that completion of at least one trade required only 600 hours compared to the higher number of nominal hours required for other trades, all of which were allocated to the C10 classification.  He also conceded that at the C10 level a range of skill levels in the metal industry could be found.

To counter the argument regarding lack of equivalence in qualifications, the LHMU called evidence from Ms Lawson and Mr Krebs.  The evidence of Mr Krebs was essentially in the nature of rebuttal evidence, albeit that his evidence was given before Mr Tiller and Mr Paton gave their evidence.

Both Ms Lawson and Mr Krebs firmly rejected the contentions of Mr Tiller and Mr Paton.  In his evidence Mr Krebs went to some lengths to describe the processes adopted to ensure the integrity of qualifications and the AQF Levels at which they are set.  Mr Krebs acknowledged that the AQF process was imperfect but said that it was the process that had been adopted nationally and supported by Training Ministers from all governments.  Mr Krebs also pointed out that the purpose of the AQF was to focus on knowledge, accountabilities and responsibilities as a way to discriminate between the various AQF levels.  This was seen as a much less value laden approach than comparing particular technical skills across industries.

It was Mr Krebs' view that jealousies had always existed between trades and each trade thought its qualifications and skills to be better than any other.  He considered the propositions advanced by Mr Tiller as akin to trade jealousies which had existed for many years and which Mr Krebs considered would continue to exist.

Ms Lawson also rejected the contentions of Mr Tiller and Mr Paton.  She described the process for developing and reviewing qualifications and also highlighted the rigorous checks involved to ensure national consistency between various AQF level qualifications.
The matter of equivalence of qualifications was dealt with and settled by the AIRC in the Victorian/ACT Child Care decisions.  In its January 2005 decision, [Print 954938] the AIRC said:

"[372] Prima facie, employees classified at the same AQF levels should receive the same minimum award rate of pay unless the conditions under which the work is performed warrant a different outcome.".
Earlier the Full Bench had said:


"[183] If anything the nature of the work performed by child care workers and the conditions under which that work is performed suggest that they should be paid more, not less, than their Metal Industry Award counterparts.".

We acknowledge that in the present matter the employers have a right to put forward relevant arguments in defence of the application.  We further accept that the AQF is not a perfect system – no system can be.  We also acknowledge that acceptance by one Full Bench of the equivalence in qualifications argument does not debar another Full Bench from adopting a different view.  Neither are we bound by decisions of a Full Bench of the AIRC, but such decisions are persuasive.  However, the AQF is a national system which has been endorsed at Ministerial level as the system to be used to develop qualifications and to set their appropriate level and is accepted on a tripartite basis.  Ms Lawson and Mr Paton agreed that each qualification is subjected to comprehensive vetting and endorsement processes that are designed to ensure, as far as it is possible, that the qualification level is appropriate.  Given those processes we consider that a Certificate III in Children's Services can not be considered to be inferior to any other Certificate III qualification.  The same types of accountabilities and responsibilities are required for each level of qualification regardless of the length of time taken to complete the qualification as the AIRC Full Bench observed at [185].

". . . it is the educational outcome, the number and level of competencies attained, which determines the argument of the qualification with the AQF.".

It follows that in general a Certificate III or other VET qualification should be equivalent to another that has been given the same ranking and would generally result in the alignment of qualifications in classification structures across industries or occupations.  That was the purpose of the Minimum Rates Adjustment process.

Having said that there may be particular circumstances that require a different assignment of an occupation to a classification structure.  Clearly, the metals/manufacturing industry believed that an electronics tradesperson should be set at a higher level than that of other tradespersons with a Certificate III.  That could be substantiated having regard to the additional requirements for such a tradesperson for classification under the relevant award.  Also, and as mentioned by the AIRC, the work value element, "the conditions under which work is performed", might dictate a departure from the standard level that would normally be assigned to the occupation with that qualification.  In such case compelling evidence would need to be presented.  

In this regard, Ms Ganley was particularly critical of the skill level and knowledge of Assistants and commented that the "Certificate III is a very basic entry level requirement that requires a person to still have supervision" (para 17, exhibit 44).  This view was supported by some other witnesses called by Mr Moloney.  Assistants were distinguished from metal tradespersons who, it was contended worked unsupervised on completion of their Certificate III.  However, this evidence was at odds with other evidence which was that Assistants work unsupervised, albeit under the general supervision of a Group Leader and the Director.  In answer to a question for the Bench, Mr Paton noted that on completion of their Certificate III a metal tradesperson could be expected to work unsupervised if they were working "on the road" but in a workshop situation would be under the general supervision of a leading hand or Foreperson.  This is no different to an Assistant Child Care Worker in a child care centre.
Knowledge

The LHMU submitted that all levels of child care worker are required to have knowledge of the regulatory requirements of the child care industry.  This included knowledge of the Child Care Act and Regulations and was also said to extend to knowledge of workplace health and safety issues, including materials data sheets and the administration of first aid and CPR.

The LHMU acknowledged that Directors would have the greatest requirement for such knowledge, especially with respect to the Child Care Act and Regulations but submitted that all other classifications are required to have varying degrees of such knowledge.

We accept these submissions.

Responsibility for supervision

The LHMU contended that all child care workers have supervisory responsibilities.  Directors, Assistant Directors and Group Leaders are responsible for the supervision of staff while Group Leaders and Assistants have responsibility for the direct supervision of children.  

With respect to the supervision of staff the LHMU contended that it "should be characterised as:

· a significant duty;

· requiring a high degree of skill; and 

· evidence of responsibility in the workplace." (para 169, exhibit 72).

We do not disagree with the above contention.  Supervision of staff is a responsibility that has been identified and accepted, as evidenced by the classification structure and the duties for each of the classifications of Group Leader, Assistant Director and Director.  We note too, that the duties of an Assistant Child Care Worker - Minimum 1 Year Qualified include "co-ordinate and direct activities of unqualified workers".  Although the word "supervise" is not included in this phrase we think that directing activities would include an element of supervision.  We consider however that the relative skill and responsibility involved in staff supervision should be revisited in light of the formal qualifications now required by all classifications.

Responsibility for the supervision of children is not expressly identified in any of the lists of duties for any of the classifications.  It could be argued that it is so fundamental that it goes without saying.  Alternatively, it could be argued that it is comprehended in such duties as "give each child individual attention and comfort as required" or "work in accordance with the licensing requirements of the Child Care Act" as found in the list of duties of Assistant Child Care Worker - Unqualified.  For Group Leaders 2 and 3 Year Qualified, perhaps the responsibility is assumed in the duty "work as the person in charge of a group of children…".

We are concerned that the supervision of children is not expressly recognized as a duty (or responsibility) of child care workers.  We consider this absence fails to give appropriate recognition to the great responsibility assumed by child care workers in supervising children.  Although we address later the definitions and duties of the various classifications, we consider that the list of duties should include supervision of children.  This will give both formal and appropriate recognition to this important feature of their work.

Conclusions
Based on our consideration of the evidence and the observations made during inspections we have concluded that the nature of the work of child care workers is as described by Professor Tayler, that is, amongst other things, it involves a high-level duty of care, high physical and mental demand, and advising and accounting to parents.  We also agree with the conclusion of the AIRC at [372] that the work is demanding and stressful and note that Professor Tayler, whose evidence we have accepted made similar remarks.
The evidence showed that child care workers are required to possess a range of skills including communication and domestic skills as well as the skill to multi-task.  These specifically mentioned skills have not previously featured in an assessment of the value of the work performed by child care workers.  

In addition the evidence showed that child care workers are required to have the skills to develop and implement nuanced programs, have appropriate knowledge to be culturally sensitive and skills to work with and plan for children with special needs.  Except perhaps for the knowledge of cultural issues the skills mentioned here are ones that have previously featured in work value cases.  Although they need to be recognized and appropriately valued it is important not to attribute such value to them as to lead to over-valuation of such skills.

We are satisfied on the evidence before us and consistent with the decisions of the AIRC that the Certificate III in child care is equivalent to a Certificate III gained in the Metals/Manufacturing Industry.  We are so satisfied because of the nature of the AQF but also because of the nature of the work, skills, knowledge, responsibilities and accountabilities required of an Assistant.
7.2.2
Conditions under which work is performed

The expression "conditions under which work is performed" has the same meaning as in Principle 7 "Work Value Changes" in the Statement of Policy regarding Making and Amending Awards (paragraph 2, Equal Remuneration Principle).  Paragraph (f) of Principle 7 Work Value Changes provides that the expression relates to the environment in which the work is done.

To help establish their respective arguments under this heading, the parties took the Commission on inspections of various child care centres as well as two OSHC facilities.  In addition, at the request of Livingstones, the Commission inspected the Tyco Water plant at Wacol so that comparisons could be drawn with the conditions under which work is performed, typically by men in the engineering sector.  All of the inspections occurred on hot Summer days.
The argument of the LHMU is that the conditions under which child care workers perform their work has not been taken into account in the past.  Further, and most importantly, given that it is the current value of the work that is being assessed, the conditions under which child care workers work are not pristine, nor are they akin to an office environment.  Mr de Brenni gave evidence of the following types of poor working conditions found in child care centres by himself and/or his Organisers:
1. non-existence of proper ventilation;

2. non-existence of air conditioning, either throughout or in parts of the centre;

3. excessive heat;

4. exposure to elements such as wind and rain;

5. wet clothing on staff and children;

6. obnoxious odours;

7. dirt, sand, craft materials and waste throughout centres;

8. no adult sized seating for staff meetings;

9. unclean floors and walls;

10. soiled clothing needs to be handled regularly;

11. bodily fluids commonly require containment;

12. poor lighting;

13. no, or inadequate provision for car parking;

14. inadequate lighting;

15. loud noises such as children screaming;

16. lack of seating in lunch rooms;

17. lack of fridge space in lunch rooms;

18. lack of food warning equipment in lunch rooms;

19. small rooms;

20. glass walls giving a sense of over scrutiny;

21. lack of equipment or old equipment (para 33, exhibit 21).
In contrast the employers contended that there was nothing peculiar or unusual about the conditions under which child care workers performed their work.
Heat

Livingstones compared the heat experienced at child care centres with that experienced at the manufacturing plant at Wacol where the work was performed in open industrial sheds.  It was submitted that work was being performed there in much hotter conditions than those found at any child care centre.  

The working conditions of child care workers can be hot as many centres are either not air conditioned or only partially airconditioned.  We note that the Building Blocks Early Education Centre at Forest Lake, although not airconditioned, has been carefully designed to ensure maximum ventilation to ensure year round comfort to children and workers.  All babies' rooms are airconditioned.  Where airconditioning has not been installed, ceiling fans provide some, but not total, relief on hot days.  We consider that in this regard child care workers are in no different position to many teachers who work in classrooms that are not airconditioned.

Child care workers are also required to work outside, where some, but not all, areas were in the shade.  In this respect, Livingstones advised that employers adopted a "Sun Smart" policy which, as a result, did not require employees to work outside during the hottest part of the day.  In addition, it was contended that adequate shade was provided as this was a requirement of the Regulations.  We are aware that teachers are also required to perform playground duty.  However, this is not a daily requirement for all teachers.
Noise
Another condition is the noise levels experienced in the Centres.  Children shriek, cry and laugh and the volumes cannot be regulated.  There is no predictability to these emotions and often a number of children may be crying at the same time, thus impacting on the noise level in a particular room.  The emotions are also experienced many times across the course of the day.

In respect to noise, Livingstones submitted there was no comparison between the type and level of noise experienced in child care centres and those found on industrial sites such as that at Wacol.  We note there was no occupational health and safety requirement for child care workers to wear ear protection, in contrast to the plant at Wacol.  We also acknowledge that noise levels are not equivalent to some other industries where a disability allowance has been awarded or hearing protection required, or both.
Cleanliness

Employer witnesses rejected the proposition that rooms were dirty and it is true that child care workers are responsible for keeping rooms clean and tidy.  While acknowledging that rooms would become dirty at and after meal times, Livingstones argued that such a condition as not a constant and it was only constant conditions that should be assessed in determining the value of work.

From our observation, rooms become dirty as a result of meal times for the children.  This is evidenced by the requirement that child care workers perform as part of their duties, wiping down of tables, sweeping and/or mopping of floors.  This would be at least a once daily activity, if not three times daily.
Child care workers also engage in a range of activities that can result in them becoming dirty or having soiled clothes.  Such activities include painting, play dough and outdoor activities.  Some child care workers are provided with aprons and some with uniforms but all have responsibility for the laundering of their own clothes.
Intensity
The LHMU led a great deal of evidence which established the intensity of the work of child care workers, that is, that there is little opportunity during the working day for child care workers to have a break from supervising and interacting with children.  This intensity of work places demands on child care workers that are not necessarily found in occupations that are predominantly male.  LHMU argued it is an aspect of the nature of the work that should be included when assessing the value of the work.

The evidence of a number of employer witnesses disputed this contention.  Reference was made to the provision of meal breaks and rest pauses as required and that the childrens rest time also provides a period of downtime for child care workers.  The issue of meal breaks and rest pauses is considered in some detail under the heading "Other relevant work features" below.  To summarise our later comments we note that a number of centres are unable to provide regular rest pauses and that often where crib breaks are provided child care workers are still required to supervise children. This is unlike other (often male dominated) industries where a crib break enables a complete break from work, albeit with the ability to be recalled to work if necessary. 

The evidence and inspections also showed that rest time does not always provide a break away from supervising or interacting with children.  Nor is it necessarily downtime.  There is no guarantee that at rest time all children will be resting quietly.  For example, at one centre where inspections were undertaken, a child care worker was patting two children to sleep while calming another.  The Assistant was cleaning up the room after a messy lunch.  Where a child is not resting then the Group Leader or Assistant has to engage with that child.  Even where all the children might be resting quietly the Group Leader may complete observations or other paperwork and the Assistant might be packing up from one activity and setting up for the next.  We are satisfied on the evidence before us that the intensity of work experienced by child care workers is a factor to be taken into account in assessing the value of their work.

Dealing with human waste

We have already mentioned that child care workers are responsible for nappy changing and the toileting of children, when required.  This involves dealing with or disposing with human waste.  In addition, child care workers may come into contact with other forms of human waste such as vomit.  If a child is sick procedures are in place to contact the parent/guardian and have that child removed from the centre as quickly as possible.  The evidence shows that this can be achieved more often than not in a relatively timely manner.  In the meantime the child care worker is responsible for cleaning up the child who is sick and for their care until the child is collected.

Lifting of children

Child care workers constantly lift children, particularly babies and toddlers, but not these age groups exclusively.  Of course, health and safety procedures should be in place to ensure correct lifting and often children can be more compliant in being lifted than inert objects.  Nonetheless lifting is a physically demanding requirement of the work.
Working at child level

This issue was raised by the LHMU particularly in the context of centres not having or having insufficient adult seats available in child care rooms.  The absence of such chairs requires child care workers to use ill-fitting child size seats for activities such as reading.  Employers pointed out that adult seating is a requirement of the Regulations and is provided.

In our view the debate over the size of seating highlighted that child care workers are required to perform much of their work at child level.  This can involve sitting on the floor, squatting to talk to a child, kneeling and bending down to children and the like.  The need to work at child level was confirmed by employer witnesses who pointed out that dealing with a child at his/ her level was an important communication tool and a recommended approach.  

Hygiene requirements

Reference was also made under the heading of "Nature of the work, skill and responsibility" to  various hygiene standards of which child care workers were required to be cognisant and to implement.  We add to those already identified that child care workers are required to observe other hygiene standards such as turning off taps with a paper towel and constant washing of hands with detergents.
Conclusions
We acknowledge that the Regulations prescribe the type and standard of equipment to be provided in centres and that building regulations also dictate many requirements.  Although we do not take issue with these physical conditions we reject the employers' contention that the work environment of child care workers is not a factor on which the Commission should place any weight in assessing the value of the work.  In our view some of the conditions such as dealing with human waste, lifting of children, working at child level, intensity of work, hygiene requirements and that the work may involve the child care worker having soiled clothes and getting dirty are relevant to the consideration of the assessment of the value of the work.  However, care will be taken to ensure that double counting does not occur.
7.2.3
Other relevant work features

In Worth Valuing, the Commission said that this "element was included as both the NSW and Queensland case studies identified features of work which did not fit neatly under the other work value components yet may be indicative of undervaluation of work." (p. 146).  Two examples of such other relevant work features were given:  firstly undertaking training outside of work hours and at the employee's own expense; and secondly, the working of unpaid overtime.  Worth Valuing went on to comment that:


"To gain an accurate picture of the totality of the work in order to establish its true value, these types of matters need to be examined.  'Other relevant work features' seems to appropriately capture these matters.". (p. 146).

This work value element is not designed to consider those activities that do not form part of the regular role or duties performed by the occupation in question.  The activity may be sporadic, intermittent or even an annual "once-off"; (for example, organisation of an annual conference) but it must be a regular feature of the work performed.  We do not limit this by saying that the activity must be undertaken at the direction or request of the employer.  The evidence in this case has shown, and this is supported by academic writings, that often these activities are undertaken by the employee to ensure currency of knowledge or to keep up to date with daily or weekly work requirements.  Often the employers in the industry or occupation in question have an expectation that the employee will undertake such activities outside of work hours and the employee considers it is part of their "professional" responsibility to do so.  (Lyons, M (2003) "The work organisation in Australian daycare centres: Professionalism or exploitation?" in L. Briskman & M. Muetzelfeldt (eds) Moving Beyond Managerialism in Human Service, RMIT Publishing (http://www.informit.com.au/library/) Part Two, pp 1-15, Item 16, list of references,  exhibit 34).

The Equal Remuneration Principle requires that these types of activities be brought into the open and appropriately assessed in determining the value of the work.
A number of "other relevant work features" were identified in the course of the evidence.  These are discussed below.  We do not say that all of these were identified by all child care worker witnesses and a number of the employer witnesses provided evidence of the practices implemented in their centres to accommodate the work requirements of child care workers.  Whilst acknowledging these practices are implemented in quite a number of centres we are nonetheless satisfied that several of the relevant work features as set out below are common across a large proportion of the sector.  We have not included in this list the requirement to have formal education qualifications undertaken by child care workers or to undertake first aid training as a specific claim for both of these matters is contained in the LHMU application.

The other relevant work features identified were:

(a)

Programming performed outside of work hours by Group Leaders

A number of centres, including those operated by C&K, Kidz Cubby and Hutchinsons provide Group Leaders with one hour per week programming time during working hours.  At the Hardy’s Road Early Childhood Centre, group leaders are provided with 1½ hours time per week for programming.  Ms Wessling gave evidence that at her centre two hours programming time was provided.  This non-contact time allows Group Leaders to have some time away from the children in order to undertake their programming.  However, programming time is not an award condition.  Even where it is provided by employer policy, the evidence shows that it is not always able to be taken due to the demands of the centre.

A number of witnesses gave evidence that although programming time might be available it is often not provided because of the demands of the centre.  In such cases, programming is often performed at night or on week-ends.  It was the evidence of these witnesses that often there was insufficient uninterrupted time during the day to complete all of the programming.  Children's sleep times could be used but if a child or children would not sleep, then programming would generally not be done in this time.

Estimates of the amount of time spent in programming out of hours varied but it was usually several hours per week.  The time spent in programming outside of work hours was unpaid.

(b)

Participation in meetings outside of work hours

This was a feature of the work for most child care workers.  The meetings included staff meetings and parent meetings.  Generally, time spent in attending such meetings did not attract overtime payment or time off in lieu.  Again, the major (but not the only) exception to this was the C&K Centres which provide, as a condition of employment, payment for attendance at staff meetings.  The payment is at the rate of time and a-half for a meeting duration of about 1½ hours per month.  
Those child care worker witnesses who gave evidence on this issue said that monthly staff meetings were scheduled.  Although attendance was often said not to be compulsory, it was equally clear that a good reason had to be provided for being absent.  Witnesses also gave evidence about the number of unpaid, out of hours meetings that were required when accreditation was becoming due.
Some centres also schedule out of hours meetings between child care workers and parents to report on progress of the child or discuss problems.  These meetings may not be as frequent as staff meetings but are still a feature of the work and are often unpaid.  An exception was The Kidz Cubby Educational Centre where child care workers received two hours time in lieu irrespective of the number of hours spent in such interviews.

(c)

Meal breaks and rest pauses

Clause 6.3.1 of the Award provides that child care workers receive a meal break of between 30 minutes and 1 hour.  By mutual agreement, a paid crib break of 30 minutes may be provided instead, with such period to be counted as time worked where the employee may be required to supervise children.

Clause 6.4 - Rest pauses makes provision for two 10 minute rest pauses to be taken by full-time and part-time employees and for casual employees to take a rest pause provided a certain number of ordinary hours are worked.
At some centres "floaters" are employed.  "Floaters" are child care workers whose role is to provide staff coverage to ensure the staff-to-child ratios are maintained while the regular staff member is out of the room.  The floaters allow child care workers to be able to take meal breaks and rest pauses.  Mostly, but not always, the provision of floaters means that the meal breaks and rest pauses are uninterrupted.

Where floaters are not employed and sometimes because of the demands of a particular centre, it is not always possible for a child care worker to have an uninterrupted meal break or to take their rest pauses.  We are aware that a number of centres access the paid crib break provisions of the Award.  There was no evidence before us as to the centres where this occurs, whether as a result of  a genuine mutual agreement is entered into between the employer and the employee as required by the Award or whether imposed.  The utilisation of the crib break provision means that the employees concerned do not receive a break during their working day.  

Of course, crib breaks are not unique to the child care industry and are found in many industries where continuous work is required.  What is different about the child care industry is that where the crib break provision is utilised the employees are required to have their lunch "on the run" - that is to say, they are still attending to the needs of the children while having their lunch.  Moreover, the evidence and other information before us is that rest pauses are not common in this industry.  At one centre the Commission visited, a record was kept of where child care workers accessed their rest pauses.  The record showed that for days, if not weeks at a time, child care workers did not take a rest pause.  The evidence before us supports the view that the child care workers in that centre are not alone in their inability to take rest pauses.
The other issue associated with not being able to take a rest pause is that child care workers are unable to make themselves a hot drink.  Safety requirements prevent them from being able to have hot fluids around small children.

(d)

Skills development courses

The evidence of the child care witnesses showed that most, if not all, regularly attended courses to keep their skills and knowledge current.  Such courses range from behavioural management to cognitive development and various child care conferences.  If child care workers were required to attend such courses during working hours then their time and the registration fee would be paid by the employer.  It seems however that such training happens only infrequently during the employee's paid time.  Most courses seem to be undertaken at night or on weekends, that is, in the employee's own time, and frequently at their own expense.  
However, evidence was also given that a number of employers paid for the registration fees, and on occasion accommodation and travel costs, for child care workers to attend out of hours courses or conferences.  Examples were the Hardy’s Road Early Childhood Centre, The Kidz Cubby Educational Centre and Thom Thumbs.  Where conferences were held on weekends then employees attended in their own time.  The rationale for this was that attendance was voluntary.
(e)

Regular roster changes

The evidence showed that child care workers are subject to regular roster changes and can have a variety of starting and finishing times.  Child care workers generally commenced at half hourly intervals between 6.30 a.m. and 9.30 a.m. and in one case, up to 10 a.m.   The finishing times would also be staggered at half hourly intervals between 3 and 6 p.m.  The starting and finishing times may vary from week to week - from early to late, or somewhere in between.  It was rarely constant.
Such changing times would make it difficult to balance work and family or to plan other activities.  Moreover, while roster changes are able to be made in traditional predominantly male trades areas it has not been our experience that such regular and frequent changes are made.

(f)

Security functions
As part of their normal duties child care workers are responsible for a variety of security type duties including:

· checking the safety of equipment;

· checking the safety of the grounds on arrival;
· ensuring the equipment is securely stowed at the end of the day;

· turning off the lights and checking that the centre is locked after closing time.
All of these duties have important personal and physical safety and security implications.  Except for ensuring security at the end of the day, these duties would not be standard for many occupational groups, particularly ones who are paid the low rates that child care workers receive.

(g)

Blue Card fees

All people who work with children are required to be approved by the Commission for Children and Young People and Child Guardian.  A fee is attached to the initial application.  If the worker is approved, the Commission issues what is colloquially known as a "Blue Card".  The approval process is required to be undertaken every two years.  A fee also attaches to the renewal process.

The evidence from many employer and employee witnesses (except those employed by C&K) was that child care workers themselves were responsible for the payment of all fees associated with the Blue Card process.  The application fee is $40 and we understand the renewal fee is the same amount. One witness had attempted to claim reimbursement from the Director of the Centre in which she was employed at the time but was rebuffed.  
(h)

Uniforms and laundry allowance
Clause 10.2 of the Award makes provision for uniforms to be provided and laundered at the employer's expense where such uniforms are required by the employer to be worn.  An allowance is provided where an employer is required to launder their own uniforms.

On the information available to us, this clause seems to be honoured more in the breach than the observance.  
It seems that many child care workers are provided with a uniform at a cost to them or alternatively they are required to wear a particular colour shirt which they have to purchase which is then embroidered with the centre's logo or name at the employees' expense.  No child care worker witness advised that their uniform or other required clothing was provided at no cost by the employer.  Further, the evidence was that even if uniforms were provided, the employee was required to launder it at their own expense.  The only exception was the centres operated by Queensland Child Care Services.
(i)

Purchase of equipment

Some evidence was given by child care workers of purchasing paper, books and other equipment for use by the children under their care.  We accept that the majority of centres make adequate provision of supplies and equipment (a notable example was Building Blocks Early Education Centre, Forest Lake) and that child care workers may, on occasion, purchase particular supplies and equipment in order to satisfy a particular programming objective or because the child care worker has a personal desire to provide a particular resource.  Equally, we accept that on (a rare) occasion, a Centre may have insufficient resources or equipment leaving child care workers feeling they have little option but to make their own purchases.

(j)

Stand down

We have hesitation about including this matter as it was raised by only one witness and specifically related to one centre.  Because the issue was not pressed with most other witnesses we are thus uncertain about the extent to which stand downs are a feature of this industry.  

Ms Christina Wessling gave evidence that the Centre at which she was employed had thirteen staff, the majority of whom were employed on a permanent part-time basis.  The centre is licensed for 56 places from babies to age 6.  It is the only child care centre in the town.  Periodically, insufficient children attend the Centre so that the full complement of staff is not required.  On those occasions, a child care worker may be sent home.  If the employee has time in lieu available, that time will be utilised.  If not, the time is unpaid.  Effectively, the person is stood down for the day.  
In response to a question from the Bench, Mr Fazldeen indicated that in his 40 years of experience he was unaware of permanent staff being stood down because of insufficient numbers of children at a centre at a particular time to justify the employment of a particular child care worker.  Despite this evidence which we accept, we decided to include it in this section of the decision to identify that it is a feature of work for child care workers in at least one centre and perhaps others.

Conclusions

We are satisfied on the material before us that there are a number of other relevant work features that ought to be taken into consideration in assessing the value of the work performed by child care workers.  Of particular significance are the following:

unpaid work that is performed out of ordinary working hours;
unpaid attendance at meetings held outside of ordinary working hours;
limited or no access to rest pauses;
interrupted breaks;
attendance at training courses in the employee's own time and often at their own expense;
regular roster changes;
performance of security functions;
payment for the application and renewal fees for a Blue Card; and 

regular disregard of the Uniforms clause of the Award.
While some or all of these work features are not unique to the child care industry, they tend, in our experience, to be more prevalent in industries or occupations where the work is characterised as female.  We are unaware of many - or indeed any - male dominated industries or occupations where such features are either found if they exist or tolerated for any length of time.  

In the circumstances we consider that all of these work features impact on the value of the work performed by child care workers.  They are also features that have not been or not properly been taken into account when work value assessments have been made in the past.  The issue that then arises for consideration is how best to compensate child care workers for these work features which have now been identified and warrant recognition.

In arriving at a proper assessment of the rates of pay for child care workers we are conscious of the need not to double count features that have appeared under more than one heading.  We also consider that some of the other work features we have identified (e.g., attendance at out of hours meetings) are better directly compensated than by including a component recognising such element in the wage rates.
7.2.4
Outside School Hours Care

In this section of the decision the focus has primarily been on the work performed by child care workers in the long day care sector.  In our view while there are some similarities between the long day care sector and OSHC in regards to the nature of the work, skill and responsibility, conditions under which work is performed and other relevant work features, there are also some key differences.   In considering these differences we particularly address the stand alone OSHC facilities, as these were the ones specifically inspected.  However, we note that some long day care centres also offer OSHC and accordingly, some of the comments we make are applicable to those types of facilities as well.

One of the main differences which impacts on the work performed by child care workers in OSHC is the age range of the children in care.  In long day care the age range is from 0 to 6 years whereas in OSHC the ages broadly range from 5 to 12 years.  Responsibility for older children brings both benefits and challenges for the child care workers.  On the one hand older children have more developed communication skills than those in long day care and hence are more easily able to identify their needs and be given direction.  On the other, the disparate age range means that the child care worker has to be able to communicate with children whose language capacities may vary considerably across the group.

A broad range of activities suitable for the wide age range need to be planned and delivered.  These include outdoor sporting activities, crafts and games.  While nuanced developmental programs are not delivered in OSHC, the activities still have to be either age appropriate or suitable for participation in by a range of age groups.  In addition to these social activities, homework is supervised and if necessary, assistance provided.

The outdoors location of many of the activities provides many challenges, including the ability of the child care worker to be able to communicate with children spread across a sporting field or to continue to supervise the group over a big area while dealing with an individual child. 

As most OSHC operates in school grounds and not in the more confined space of a centre there is a greater opportunity for the children, who are more mobile, to move around the grounds, go back to classrooms and use a variety of toilets within the school grounds.  Child care workers have to be vigilant in ensuring that children in their care do not wander beyond the designated areas, raising different security issues than apply in long day care.   The responsibilities that come from supervising a large geographical area that may also be heightened given the staff to child ratios that apply in OSHC.

Regulation 30 sets out these ratios.  For school aged children in OSHC the ratio is one staff member to 15 children.  No maximum group size is specified, unlike the ratios for before school aged children.  Where a group of pre-school children is being cared for in OSHC, the ratio is 1 to 13, the same ration that applies for the comparable age group in long day care.  Arguably, the absence of maximum group sizes places additional responsibility on child care workers in OSHC.

The OSHC centres inspected by the Full Bench were noisy and a hive of multiple activity.   The range and constancy of interruptions experienced by the Co-ordinator in particular, makes the job demanding.  All staff require the skills to be patient, tactful and considerate as often the children are tired or excitable after a day at school.   They must also have the skill to be able to understand and respond to the different needs of children.

In summary, we consider that the work value of child care workers who work in OSHC to be at least equivalent to those who work in the long day care sector.  This is reflected in the rates we have determined.

8.
Consideration of the LHMU Claim
8.1
Classification Structure

Based on the evidence of Professor Tayler and Ms Lawson, we are satisfied that child care no longer adequately describes the industry or the work performed by employees.  Clearly, the work has substantially changed from one of providing child minding to one where a range of services are delivered to parents and their children.  Accordingly, we have decided to change the title of the Award to the Children’s Services Award - State 2006.  In so doing, we note that this is consistent with the decision of the AIRC with respect to the ACT Award, the Victorian Award already having Children’s Services in its title.  The AIRC said, and we agree:

"The title proposed is appropriate in contemporary circumstances.  It is a convenient means of describing the range of employees and facilities covered by the award and is consistent with the descriptors used in training courses and the AQF National Competency Standards." [PR 954938 at 377(2)].
8.1.1
Determination of the classification structure

The LHMU has sought a six step classification structure with the generic title of "Children's Service Employee" to be given to each level.  This would effectively abolish the titles of "Assistant", "Group Leader", "Assistant Director" and "Director" which have been part of the Award’s nomenclature for many years.

The new proposed classification structure would provide for the following:
· Level 1 - an employee with no qualifications;

· Level 2 - an employee who has completed 2 months in Level 1, or who holds an AQF Certificate II or 66% of the qualification for level 3 or who has sufficient knowledge and experience to perform the work within the scope of the Level;

· Level 3 - an employee who has completed AQF Certificate III in Children's Services or an equivalent qualification or who possesses sufficient skills and knowledge to perform at this Level;

· Level 4 - an employee who has completed a Diploma or equivalent and who is appointed as a Group Leader;

· Level 5 - an employee who has completed a Diploma or equivalent and who is appointed as an Assistant Director or a School Age Care Co-ordinator at a centre with no more than 39 children; and 

· Level 6 - an employee who is appointed as a Director.  Three levels of Director are provided:

· Level 1 - holds an AQF Certificate III or equivalent

· Level 2 - holds a Diploma or equivalent

· Level 3 - holds an Advanced Diploma or equivalent.

The LHMU also sought some changes to the duties to be performed by child care workers.

The LHMU submitted that the present Award classification structure refers to positions that are no longer lawful, in light of the Child Care Act and Regulations.  Accordingly, the classification structure is seen to be outdated and in need of review.

The claimed structure is based on those determined in Victoria, the ACT and South Australia and, in the submissions of the LHMU, adoption of the above classification structure would ensure a large measure of consistency across these jurisdictions and would allow for easier transfer between interstate employers.

The QCCI counter claim does not seek a new classification structure but seeks to make changes to the definitions and duties performed by the various classifications.  In particular it seeks:

· a new definition of Assistant Child Care Worker;

· the deletion of definitions of 1, 2 and 3 year qualified Group Leaders;

· a new definition of Group Leader - Qualified;

· the deletion of the definition of 2 year Qualified Assistant Director and the title of Assistant Director - Minimum 3 year qualified; and 

· a new definition of Assistant Director and the insertion of new duties.

QCCI/ACSEA prepared a comparative table of the LHMU's claim with respect to duties as against the Award and another showing the existing classification structure against the LHMU's proposal.

The Roman Catholic Archdiocese opposed the classification structure sought by the LHMU but also sought amendments to the definitions and duties as outlined in Attachment C to its submission.  In particular, it sought a new classification of Assistant Co-ordinator for OSHC.  For reasons outlined in the Interim Decision we decided to establish that new classification.  
Both Livingstones and QCCI/ACSEA opposed the classification structure proposed by the LHMU.  Livingstones submitted that there is no requirement or need to change the existing classification structure which is consistent with the requirements of the industry.  Further, it is well known and understood by all parties and recognizes the qualifications required of employees either by the employer or by the Regulations.

QCCI/ACSEA submitted that the existing classification structure was determined by the Commission in 1997.  In the view of QCCI/ACSEA it reflects the operational requirements of long day care centres and OSHC.  Further, the structure is said to be built on the regulatory requirements and the work required to be performed.  Its retention was sought on the basis that it is easy to understand and was well accepted by the industry.  QCCI/ACSEA also commented that the comparison of the proposed duties against the existing duties showed that little change was actually sought and this provided further support for the retention of the existing structure.

QCCI/ACSEA acknowledged however that the existing classification structure is outdated and does not reflect the qualifications now required to be held under the Regulations.  With the amendments sought, the QCCI argued these difficulties would be overcome.  Moreover, it was contended that the classification structure provides and would continue to provide a career path for employees in the industry.  In this regard QCCI/ACSEA referred to the evidence of several employee witnesses who agreed that the structure provided a career path and particularly to the evidence of Ms Perren who progressed from a Child Care Assistant to a Director in 4½ years.

We have not been persuaded by the evidence or submissions of the LHMU that a new classification structure is warranted.  Whilst we are aware of the decisions of the AIRC and the South Australian Industrial Relations Commission in establishing new structures (the latter being by consent) we do not consider that the exigencies which warranted the creation of a new structure in the interstate awards have been shown here.  With respect to LHMU's submissions that adoption of the proposed structure would allow for easier transfer across States, we are of the view that nationally consistent and accredited qualifications will assist just as well, if not more, in aligning positions.

We agree with the submissions of the employers that the existing classification structure has stood the test of time.  It is well known and accepted in the industry by both employers and employees.  We have been given insufficient evidence by the LHMU to justify the substantial change that it seeks.  That is not to say that some changes to the classifications and definitions are not required.  Legislative change has meant that some positions will no longer exist in the near future and qualifications have also been mandated for all levels of employee.

We formally refuse that part of the LHMU's application that seeks a new classification structure, with one exception.  We have already decided to change the name of the Award to the Children’s Services  Award - State 2006 to more accurately reflect the type of work performed by employees in this industry.  In the same vein we consider that the title of the classification of employees who hold a Certificate III should be altered to "Children's Services Worker".  This will not only reflect the type of work performed by such employees but will give proper recognition to the qualification held by them.  In terms of the traditional trades classifications the title of Assistant is given to employees who do not possess a trade qualification.  Given that a Certificate III is now mandatory and we have found it is equivalent to other Certificates III we consider that the title of "Children's Services Worker" is a more accurate reflection of the qualification required and duties performed.

8.1.2
Payment for partial completion of qualifications

The claim by the LHMU seeks that a Children's Services Employee Level 1 who has completed 66% of the qualification for Level 3 (Certificate III) be appointed at Level 2.  The application was opposed by the employers.

We have decided to refuse the claim for several reasons.  Firstly, our rejection of the classification structure proposed by the LHMU and the retention of the existing structure makes such a claim redundant.  Moreover, we are not persuaded that partial recognition of qualifications is something that is easily achieved in this Award.  In our view employees are engaged as an Assistant Child Care Worker (now Children's Services Worker) or a Group Leader.  Were the claim to succeed we would need to make a new classification level, similar to that which appears in the Engineering Award at C9 and C8, for example.  We also note that appointment to these levels in the Engineering Award not only depends upon attainment of additional training modules but also upon performance of work at a higher level than that performed by a C10 tradesperson.  We have not been given sufficient evidence by the LHMU to warrant such a change, and as we have already said, we have decided to retain the existing structure.  
8.1.3
Definitions and duties

The LHMU, QCCI and the Roman Catholic Archdiocese all sought some changes to the definitions and duties presently found in clause 1.3 of the Child Care Award - State 2003.
The information below is taken from the comparison prepared by the QCCI/ACSEA and relates to the changes sought by the LHMU.  The comparison was based on the existing classification structure and not that sought by the LHMU.

Assistant Child Care Workers – Minimum 1 Year Qualified 

The LHMU seeks the inclusion of the following:

· under direction, work with individual children with particular needs;

· undertake and implement the requirements of quality assurance;
but the omission of:

· be responsible to the Director for the assessment of students on placement.

Group Leader – Minimum 3 Year Qualified

The LHMU seeks the addition of:

· responsible to the Assistant Director/ Director for the supervision of students on placement.

Assistant Director – 2 Year Qualified and Minimum 3 Year Qualified

The LHMU seeks the addition of:

· take responsibility for the day-to-day management of the centre or service in the temporary absence of the Director and for management and compliance with licensing and all statutory and quality assurance issues.

But the deletion of:

· planning and implementing programs for children with special needs, including but not limited to children with disabilities and children of non- English speaking background.

OHSC Assistant

The LHMU seeks to delete:

· liaise with parents.

OSHC Co-ordinator – Unqualified

The LHMU seeks to delete the following:

· administer first aid where appropriate and ensure that injured children receive appropriate medical attention;

· to work positively with parents and/or Committees.

QCCI submitted that it would not have any difficulty amending its Response to include the duties that the LHMU seeks to include.

QCCI's response and counter claim provided for the deletion of several classifications found in the existing Award, viz, 1, 2 and 3 year qualified Group Leaders; 2 Year Qualified Assistant Director as well as Assistant Director - Minimum 3 Year Qualified.

The amendments sought by the Roman Catholic Archdiocese included the extension of the classification of Qualified Assistant into OSHC as that sector was required to operate in the same regulatory framework as other sectors.  Amendments were also sought to the duties listed for the Assistant Child Care Worker to recognise the various practices that occur in OSHC.  Such amendments appear to have merit.

In our Interim Decision we also adopted the proposal of the Roman Catholic Archdiocese to define small and large OSHC services for the purposes of the classification of Co-ordinators.
We have decided to refer to the parties the preparation of appropriate definitions and duties having regard to the comments we have made in this decision and subject to the comments we now make.  

We do not envisage any substantial changes to the definitions and duties which presently appear in the Award given that we have not altered the classification structure.  We generally do not have any difficulty with the amendments sought by the LHMU but for reasons given later in this decision we require that the duties for each classification include reference to the administration of first aid.  Further, in light of the identification of certain work, skill and responsibilities it may be both necessary and desirable to reflect some of these in the list of duties provided for each classification. 

We have not specifically commented on the duties sought in the QCCI counter claim.  It may be that its claim can be amalgamated with that of the LHMU.  

Clearly, the classification structure and definitions will have to take account of the phasing out of certain classifications.  The definitions are to reflect the minimum qualifications required by the Child Care Act and Regulations.  This will have the effect of granting the claim by QCCI that the qualification for appointment of a Children's Services Worker is either a Certificate III or a Certificate IV.  The inclusion of the latter qualification in the definition should not be taken as full acceptance that the rates we have decided for this classification properly reflect the work value of a child care worker holding this qualification.
8.2 
Wage Rates

8.2 .1
 Determination of wage rates

At section 4.1 we briefly outlined the explanation given by the LHMU for the substantial wage increases sought for child care workers.  The rates sought are said to be the same as the average rates paid to all comparable workers in comparator trades according to wage statistics from the ABS.  The claim was formulated in light of reports prepared by Dr Whitehouse who was commissioned by the LHMU to compile some statistics on the relative earnings of child care workers and some other occupations that they nominated.  The occupations considered were dental assistants; children’s care workers; child care co-ordinators; general mechanical engineering tradesperson; metal fitters and machinists; electricians; carpentry and joinery tradespersons and chemical, plant and gas plant operators.  Other food factory hands were included by Dr Whitehouse as that information was available, although it was not an occupation nominated by the LHMU.
Dr Whitehouse prepared two reports:

Report 1 - Average Earnings by Pay Setting Method (Selected 4 - Digit Occupational Groups) - from unpublished data sourced from the ABS Employee Earnings and Hours May 2004 survey; and 

Report 2 - Average Weekly Income for Full-Time Employees (selected 4 - and 6 - Digit Occupational Groups) - from unpublished data sourced from the ABS Census of Population and Housing conducted in 2001.
What the data showed was that child care workers earn less than those in the predominantly male occupations who purportedly hold equivalent qualifications, that is, a Certificate III.  (We use the word "purportedly" as Mr Nance contended that different level qualifications may have been held by certain (undefined) trades groupings.  We note that Dr Whitehouse, in her evidence, said that the qualifications held by each of the groupings were not recorded in the data she had sourced.  She was specifically unable to comment on whether other than Certificate III qualifications were held by any of the occupational groupings).
The reason that the earnings of the predominantly male occupations was substantially higher than those of child care workers was that over award payments - including from enterprise agreements - are taken into account.  The evidence in these proceedings indicated that most child care workers received either the award rate or a very small overaward payment.  The information available to us is that only one child care centre is party to a Certified Agreement.  We are also aware that one large corporate child care employer offers its staff Australian Workplace Agreements but we are unaware as to whether rates higher than those provided in the Child Care Industry Award - State 2003 are paid.  In the absence of this latter information, we can only tentatively conclude that the incidence of over award payments in this industry is low.

Given all the above, it seems that child care workers are generally reliant on award wages whereas the employees in the other trades groupings that were used for comparative purposes are generally able to access over award payments, whether through individual or collective agreements.

The LHMU has not argued that the reason child care workers do not receive equal remuneration is their lack of access to over award payments.  In this regard this case is in marked contrast to the argument put by the LHMU in the DAs case.  The present case is firmly argued on the basis of historical and current undervaluation of work performed by child care workers because of gender influences.

In addition to arguing that the Certificate III undertaken by child care workers was not equivalent to the Certificate III in the traditional trades area, Mr Moloney's clients resisted the LHMU claim for wage increases on two main grounds:

· that the value of the work performed by child care workers did not warrant the increase sought; and
· the cost of the claim was not affordable nor was it sustainable having regard to the impact it would have on fees and occupancy levels.

To explain their opposition to the claim in respect of the second ground above, evidence was given by experts in the fields of property valuing, accountancy and economics.  In addition evidence was given by owners and managers of the anticipated effect of the claim.

Ms Joanne Baxter is a Senior Valuer who has specialised in the valuation of all aspects of Child Care Centre investments for the past eight years.  She was asked by ACCA to prepare a report in relation to the effect of the wage increases claimed by the LHMU in its Second Further Amended Application.

Ms Baxter said that as part of any valuation process for a particular centre she reviews the Profit and Loss Statements for a Centre's trading history up to the date of valuation and as a result her firm has compiled an extensive data base on the income and outgoings for a variety of child care businesses.  Based on this data, Ms Baxter stated that wages are the largest operating cost for a child care business. They are generally in the range of 50% to 55% of gross turnover but can range from 48% to 63% of the gross.

Ms Baxter noted that a child care centre owner has a number of options available to respond to the impact of wage increases on the net profit including:  increasing fees; improving the occupancy levels; amalgamating groups of children in poorly attended rooms so as to reduce staff numbers; cut costs elsewhere in the business; cut staff hours or accept less profit.

After reviewing the effect of the Child Care Benefit (a fee relief scheme operated by the Federal Government) and the outlook and direction for child care services, Ms Baxter concluded that the LHMU claim could result in the following economic impacts on the operation of a child care business:
· decreased affordability to parents as a result of higher child care fees resulting in a withdrawal from child care use;

· decreased occupancy;

· decreased profitability;

· potential for closure of child care places offered in order to maintain business viability;

· a decrease in Capital Values of the child care centre asset;

· resultant increases in debt to equity ratio for owners which may place them outside their lender guidelines;

· potential for foreclosure of mortgages where debt cannot be serviced;

· potential foreclosure of services where the business becomes unviable.  (p. 11, exhibit 37).

Mr Paul Copeland is a Chartered Accountant who also owns and operates a child care centre in Aspley.  He has previously owned, developed and operated other child care centres and is currently constructing another centre in Brisbane.  Since 2002 Mr Copeland has been involved in advising clients in the child care industry.  Mr Copeland was also asked by ACCA to prepare a report in relation to the effect of the wage increases sought by the LHMU.

Mr Copeland prepared a number of financial models in the form of cash flow projections to assist in determining the financial impact of the proposed wage increases on the child care industry.  The financial models are in the form of eight scenarios that:
· estimate the current trading results for a child care centre;
· estimate the trading results should the proposed wage increases be implemented and fees increased as a result; and
· estimate the trading results of the same child care centre if the counter claim of 15% is adopted.

In preparing the scenarios Mr Copeland considered a number of variables including hourly wage rates, licensed places, average attendance times, daily fees and occupancy levels.  Mr Copeland then set out the eight scenarios.  Across the scenarios, Mr Copeland considered that fees would need to be increased by a minimum of 50% to a maximum of 75% if the LHMU claim was awarded.  In contrast, the increase in fees ranged between 5% to 15% if the increases sought by the counter claim were awarded.

Mr Chris Richardson is a Director of, and Partner in, Access Economics Pty Ltd which is an economic consultancy offering services in three broad areas including macro-economic modelling and model-based forecasting.  Access Economics was also asked to prepare a report for ACCA on the cost impact of the LHMU wage claim.

Access Economics considered the impact of the claim on child care providers' costs.  Using the ABS Community Survey (ABS 2001, Table 5.1) which shows that labour costs are on average 60% of the total cost of "for-profit" child care providers and 74% for "not-for-profit" providers, Mr Richardson indicated the impact of wage rises totalling 96% would translate to a 58% impost on the for-profit child care providers' costs and a 71% impost on not-for-profit providers' costs (paras 30 and 32, CJR-2, exhibit 67).

Although Access Economics considered that some cost absorption was possible for a time, the other major and most likely response was considered to be the passing on of increased costs to parents.  If this were to occur, then Access Economics concluded that the LHMU's claim would result in significant fee increases for private long day care.  In the for-profit sector fees would rise by $113 per week to $308 per week (in round figures) per child.  While not-for -profit centres' fees would rise from (on average) $186 per week to $318 per week.  This would make child care fees in Queensland the most expensive of all Australian States and Territories.  Mr Richardson said the Child Care Benefit would not be adjusted to take into account the fee increases in Queensland.
Access Economics' Report noted the extra fees must be funded by the family income causing a family on $33,000 per annum with two children to spend 35.7% of their gross family income on child care fees.  Given such a burden Access Economics predicted that this would lead to some parents withdrawing their children from regulated care and placing them into unregulated care.
Ms Zoe Rawlings, an advocate employed by Livingstones Australia, prepared spreadsheets based on data gained by ACCA in relation to staffing levels and hours of work, to show the effect of the LHMU claim in daily fees charged by long day care centres.  Based on the calculations prepared by Ms Rawlings, the percentage increase of the daily parent contribution ranged between 120% and 316%.  In this respect it is important to note that the LHMU took issue with the translation of child care workers to the new classification structure set out in Ms Rawlings' analysis.  It was also conceded in cross-examination that the percentage increases arrived at did not take into account the 30% child care income tax rebate to come into effect on 1 July 2006.

Various owners and senior managers of centres also gave evidence about the anticipated impact of LHMU's claim if granted.  In general this evidence went to the anticipated effect on occupancy levels and concerns about how parents would meet the increased costs that would be passed on through higher fees.

The thrust of the evidence is that many centres are currently under pressure through growth in the numbers of child care centres in certain areas and because of the introduction of the Preparatory Year into Queensland State Schools.  As a consequence, few centres seem to be experiencing 100% occupancy.  With these pressures already impacting, the view was that centres would not have the ability to absorb the substantial costs that would result were the claim to be fully granted.  Accordingly, most, if not all of the cost, would need to be passed on to parents.  Concern was expressed that the resulting increases in fees would cause some families to withdraw their children from the centres to find alternative, cheaper sources of care.
We are prepared to accept the evidence in respect of the impact of the claim on fees.  We also note that the number of centres in the industry seems to be continuing to expand, almost unchecked.  We do not intend to be blind to the impact of wage increases on fees, however, it is but one factor amongst many that must be considered.  
Impact of Preparatory Year

A number of the employer witnesses stated that one of the major concerns of centre owners was the impending introduction of the new preparatory year in schools, scheduled to commence in 2007.  These witnesses said that the introduction of the prep year, as it is commonly referred to, would lead to a significant reduction in the number of children in the 4½ to 5½ year age range which was  their most profitable group because of the children to staff ratios.  This change it was argued, would impact upon the profitability of centres as well as their viability.

The phased introduction of the prep year and its impact in terms of the age and number of children potentially leaving child care centres is demonstrated in the following table:
	Birth Date of Child
	School Entry Point

	
	2005
	2006
	2007
	2008
	2009
	2010

	Born 1 January 2000 to 31 December 2000
	Preschool
	Year 1
	Year 2
	Year 3
	Year 4
	Year 5

	Born 1 January 2001 to 31 December 2001
	
	Preschool1
	Year 12
	Year 2
	Year 3
	Year 4

	Born 1 January 2002 to 30 June 2002
	
	
	Prep3
	Year 1
	Year 2
	Year 3

	Born 1 July 2002 to 30 June 2003
	
	
	
	Prep4
	Year 1
	Year 2

	Born 1 July 2003 to 30 June 2004
	
	
	
	
	Prep
	Year 1

	Born 1 July 2004 to 30 June 2005
	
	
	
	
	
	Prep


Code:

1
2006 - Last year of preschool.

2
2007 - Last year of direct entry to Year 1, where children commence school in the year in which they turn 6.

3
2007 - Prep year is introduced.  As part of phasing in of new higher school entry age for Year 1 only those children born in the 6 month period 1 January 2002 to 30 June 2002 (estimated of approximately 25,000 students) enter prep year this year.

4
2008 - First full year of prep year.  From this year onwards children enrolling in Year 1 must be 6 by 30 June in the year they enrol.

The above table demonstrates that in addition to the normal full year entry of eligible aged children to Year 1 in 2007 (i.e., those born between 1 January 2001 and 31 December 2001) there will be a simultaneous entry of approximately 25,000 children born between 1 January 2002 and 30 June 2002 who under the previous arrangements would not have been eligible to start school until 2008.

Whilst the introduction of the prep year in 2007 will have an initial impact on the number of children attending child care centres covered by the Award we believe that many of the owners and managers who gave evidence have significantly overstated the effect of the introduction of the new school arrangements.

Firstly, the planned introduction of the prep year in 2007 has been widely known since at least 2003 and centre owners and managers have had ample time to be alert to and prepare for its introduction.

Secondly, the introduction of the prep year will coincide with the cessation of preschool classes in State schools.  While the exact number of students attending preschool classes is unclear material published by the Department of Education suggests that approximately 25,000 children aged between 4 and 4½ years old will no longer be able to attend State preschool programs as these have been replaced by the prep year.  This is a similar number to that entering prep in 2007.

Thirdly, just under 2,000 students attended trials of the prep year in state schools in 2005 with a further 2,700 attending in State and independent schools in 2006.  These students would not have been enrolled in child care facilities during those years, thereby further reducing the full impact of the introduction of the prep year in 2007 which would otherwise have occurred.

Fourthly, the first year of prep year is non-compulsory.  Accordingly, not every child eligible to attend prep year will automatically be removed from child care.

Finally, the prep year will see students commencing school at approximately 9 a.m. and finishing at 2.30 p.m. to 3.00 p.m. Monday to Friday.   It is not unreasonable to assume that a number of those students will be dropped off in OSHC facilities before school and collected from those same facilities after school.  In addition it is also not unreasonable to assume that many parents of prep year students will still be looking for child care places for their children during school holidays.

Given all of the above we conclude that whilst the introduction of prep year will clearly have some impact on the child care industry the overall impact will be less than that claimed by some of the witnesses.  Nonetheless, the introduction of the prep year is a relevant factor in our consideration of the phasing in of the wage increases resulting from this claim.
Attitude of QCCI and Roman Catholic Archdiocese

Although the organisations represented by Mr Nance and Mr Keryk supported some measure of wage increase they too resisted the magnitude of the increase sought by LHMU on the grounds of affordability and sustainability of the industry.

To exemplify their concerns, the QCCI/ACSEA called evidence from Mr Allan Fazldeen, the Secretary of the Children's Services Employers Association Queensland, Union of Employers, a position which he has held continuously since 1973.  The Association has 340 members who operate community based child care centres and OSHC schemes.  Mr Fazldeen was also employed with the Crèche and Kindergarten Association from 1966 to 2000 and was Executive Officer for thirty of those years.  C&K has been involved in the provision of not-for-profit children's services in Queensland since 1907.

Mr Fazldeen gave considered evidence based on his many years in the children's services industry and his examination of a number of academic papers that were attached to his witness statement.  Mr Fazldeen (who is also an Accountant) gave evidence that on his calculations the impact of wage increases granted by the AIRC, if flowed through in one instalment, would be to increase the average weekly fees from between $18-$20 and up to $27-$30 per week.  These figures are consistent with those included in a funding discussion paper by the LHMU in March 2005 (Attachment H, exhibit 71).  Mr Fazldeen said the total increase in fees, if the LHMU claim was accepted, could be in the order of $20 to $30 per day.
Mr Fazldeen's evidence did not just focus on the cost of the claim as it might affect fees.  He was also concerned about the impact of the claim on parents/childrens' access to quality, regulated children’s services even taking into account the Child Care Benefit and the 30% Child Care Rebate.  Although government subsidies had progressively risen, they had not kept pace with the rising costs of child care and accordingly, could not be relied on to substantially lessen the burden.

Mr Fazldeen also urged the Commission to adopt a "careful phasing-in of any increases over a reasonable period of time" and sought that the period be three years.  Based on his past experience Mr Fazldeen considered that such phasing-in could benefit the industry by allowing it to graduate their increases which would also allow families time to adjust.  He contended that it is in the public interest to ensure that quality regulated child care continues to be an affordable choice for Queensland families and ensures that women, as the primary caregivers, continue to have real choice to remain in the workforce (para 42, exhibit 71).

Ms Myolene Carrick AM also gave evidence about the cost impact of the claim on services operated by Centrecare.  Its primary focus is on OSHC but it also operates three long day care centres.  Ms Carrick said that the increases sought by LHMU had been costed and the result was that labour costs would rise by up to 94.87% per annum based on a current annual labour cost bill of $9.85 million.

Ms Carrick estimated that at least 35% of the parents/guardians of children in their care received maximum Child Care Benefit and doubted their ability to absorb the increases in fees that would result from the wage increases sought.  Because of the impost on such families Ms Carrick believed that fully passing on the increases by way of higher fees would not be appropriate and in those circumstances a number of services would be forced to immediately reassess their financial viability.  This could lead to reduced service levels or the closing of services.  Ms Carrick commented that:

"The end result of an acceptance of wage outcome of this magnitude will be to undermine the criteria underpinning the provision of child care services and that is, affordability, accessibility and quality." (para 20, exhibit 56).

Conclusion

In final submissions Livingstones supported "a fair reasonable wage rate" for child care workers.  When pressed to quantify that, Mr Moloney was unable to specify the actual wage rates that would be acceptable to the Associations he represented.  
We have already noted that the QCCI/ACSEA and Roman Catholic Archdiocese supported an increase in wages for child care workers.  The increase supported by the QCCI/ACSEA was contained in the QCCI counter claim.  An alternative position was also put in the event the Commission did not accept their primary submissions regarding increments (exhibit 80).  The Roman Catholic Archdiocese also attached to their submission (exhibit 76) the wage increases it was prepared to support having regard to the evidence of Ms Carrick.

The evidence before us supports a conclusion that child care workers are deserving of wage increases.  In our Interim Decision we adopted the conclusion reached by the AIRC that child care work is "intrinsically important to the public interest" ([372] PR954938).  We also said that we agreed with the evidence of Ms Carrick, that child care workers are paid appallingly low wages.  We note that increases have already been granted to child care workers in Victoria, ACT, South Australia and Western Australia on work value grounds and to child care workers in New South Wales based on work value and pay equity considerations.  As an interim measure we granted wage increases on 24 March 2006 consistent with the decision of the AIRC with respect to the Victorian and ACT awards and left open for further consideration higher increases after we had examined all of the evidence and submissions.
In all of the interstate child care cases consideration was given to the impact of wage increases on fees and consequentially to women's participation in the workforce as well as occupancy levels.  Similar considerations have been strongly argued before us in this case.

That pay equity is mandatory under the Act means that where inequity is found it must be rectified.  The Equal Remuneration Principle provides a number of mechanisms for achieving pay equity including the phasing in of any increases.  In achieving pay equity we must also be alert to the provisions of the Act that require the Commission to take into account the interests of the persons immediately concerned and the community as a whole.  To again quote Ms Carrick there must be a "healthy tension" between the rates paid to child care workers and the affordability of fees.  The existence of this tension is not a mechanism to deny pay equity.  The public interest requires that child care remains both affordable and accessible.  As a number of witnesses commented it is important that children continue to have access to regulated child care because of the quality of services delivered and not be forced into unregulated, unprofessional care because of fee increases.  
While we have unhesitatingly accepted that the rates for child care workers are too low, having regard to the historical gender-based undervaluation of the work and in light of the current objective assessment of the value of their work, we do not accept that the rates claimed by the LHMU would serve to establish equal remuneration.

The claim seeks to incorporate over award payments into minium rates of pay and this was not the case run by the LHMU.  Substantial wage increases were also sought by the LHMU for DA's.  Although the basis for each of the claims was different in some respects, substantial wage increases were sought for both groups. In the DAs case the Full Bench expressed concern about the inevitability of leapfrogging were the increases sought to be granted [191].  That concern is equally applicable in the present matter and is shared by us.
The NSW Industrial Relations Commission accepted not only that work value changes had occurred but also that the work of child care workers had been historically undervalued on a gender basis [2006] NSWIR Comm 64.  The NSW Commission was "satisfied that the proper approach in the circumstances of this industry, is for an assessment of the value of the work to be considered in the context of the awards applying to teachers.  On the evidence, those awards no longer maintain relativities with the Metal Industry Award" [243].  The NSW Commission went on to set rates for child care workers in the context of two-year trained teacher rates, which is an historical classification in the teacher awards.  That classification no longer exists in the Teachers’ Award - State 2003 or in the Teachers’ Award - Non-Governmental Schools State 2003.  Accordingly, we do not consider that consideration of rates applying to Teachers, regardless of the length of their qualification, helps us in the determination of appropriate wage rates.

Livingstones and QCCI/ACSEA urged us to consider rates applying in various community and social welfare areas, including under the Social and Community Services (SACS) Award, an Award of the AIRC.  In addition Livingstones tendered a comparative table setting out the rates across a number of Awards of this Commission, including for shop assistants, clerical employees, hospitality employees, nurses and local government employees (exhibit 78).  We are not persuaded by the submissions which urge us to fix rates in relation to social and community services awards.  We are also reluctant to fix rates in relation to other awards which might themselves be open to pay equity claims.  As Glynn J noted in the NSW Pay Equity Report with respect to "female dominated industries and occupations, it shall no longer be the presumption that rates of remuneration have been properly assessed having regard to either the equal pay principles or proper work value assessments." (Vol 1, p. 178).
In reaching our decision about appropriate wage rates to apply we have had regard to all of the material that has been put before us including rates that apply to various classification in industries in this State the data included in the reports of Dr Whitehouse as well as the rates that were determined by the AIRC and NSW Industrial Commission with respect to child care workers.  Ultimately, we have settled upon rates which we consider properly reflect the true work value of child care workers as identified in the earlier parts of our decision.  In particular, we consider we have now recognized the nature of the work, skills and responsibilities that had not previously been identified and have acknowledged various conditions under which work is performed and other relevant work features, none of which had been previously considered in work value cases.  We have taken care not to double count those aspects that have previously been considered in past cases and which we believed to have been appropriately valued at the time.   In all we consider that the rates are a proper assessment of the work value features identified in the Equal Remuneration Principle and that the work has now been assessed in a transparent and objective manner.

In addition to the rates that we granted in our interim decision we have decided to award further increases to all classifications.  After phasing is completed child care workers who hold a Certificate III will receive $610 per week while the highest classified Directors will receive $1005 per week.  In our view the rates that we have determined will continue to ensure that child care remains accessible and affordable while also ensuring that child care workers are appropriately remunerated.

We recognise that awarding additional increases beyond those granted in our Interim Decision will result in further costs to employers and parents.  To assist in minimising this cost impost further phasing in of the increases has been determined, by having the additional increases apply after those we determined in our interim decision of 24 March 2006.

8.2.2
Increments

The counter claim filed by the QCCI sought the abolition of increments for all classifications except Directors.  Initially that position was based on the reasoning of the Full Bench in the DAs case.  In their submissions QCCI/ACSEA also contended that:


"The issue of incremental payments should only apply when there is a demonstrated requirement that the employee is exercising additional skills and responsibilities to warrant the incremental movement.  There has been no evidence from any Union witness that would satisfy that test." (para 26.50, exhibit 75).

Directors were considered to be in a different position because QCCI/ACSEA believed that most Directors held teaching qualifications.  In order to retain and attract such qualified staff and to be consistent with teaching awards, QCCI/ACSEA considered that an incremental scale was required for this group of employees.

The Full Bench in the DAs case rejected the LHMU claim for the retention of increments at the C10 (Certificate III) level on the grounds that increments were inconsistent with the skill based awards with which the LHMU was trying to align Dental Assistants.  The present claim before us does not seek such an alignment.  Moreover, increments at all levels of the classification structure have been a well known and an accepted feature of this Award for many years as has the whole classification structure, a point acknowledged by the QCCI/ACSEA in their submission.  In our view the same argument about the classification structure being well known and accepted applies equally in regards to increments.  Accordingly, increments will be retained.

The existence of increments has also been relevant to our determination of the overall level of wage rates.  If increments were reduced or eliminated from each of the classifications then we consider that the work would not have been properly valued.  Higher wage rates than those created would have been necessary at the base levels to reflect the overall value of work within each classification. 

The number of increments for each classification has remained unchanged but to take account of our decision regarding wage rates, the gap between each increment may have altered.

We have phased out the wage differential previously enjoyed by 3 Year Qualified Group Leaders over the rates paid to equivalently classified employees with a 2 year qualification.  This reflects the minimum qualification requirements in the Regulations.  However, a small adjustment has been made to the rate payable to 3 Year Qualified Assistant Directors over that payable to 2 Year Qualified Assistant Directors to reflect the extra skills that result from the possession of the higher qualification.
We have also reviewed the rates paid to Unqualified, 1 Year Qualified and 2 Year Qualified Directors such that the rates better align with those payable to Directors holding an advanced diploma/3 year qualification.  These rates reflect the minimum qualification requirements and also  reflect the different skills and knowledge a higher qualified Director is able to bring to a centre.  Comparable adjustments have also been made in the OSHC sector.

We also point out that we have not attempted to remove any of the classifications which might become redundant in the near future because of amendments to the Child Care Act relating to the holding of minimum qualifications.  We believe the parties are better placed to conduct that exercise as part of the settlement of orders requirement we have set in train below.

8.2.3
Phasing

In our interim decision of 24 March 2006 we granted wage increases consistent with those determined by the AIRC with respect to the Victorian and ACT Awards.  We also decided that such wage rates should broadly be implemented in six-monthly adjustments over a 2.5 year period commencing 10 April 2006 and concluding on 1 September 2008.  This period compares to the 18 month period determined by the AIRC in its decision (Print PR957914).

In implementing the increases determined we decided to adopt a "whole dollar stepped approach" designed to spread the increases over 2.5 years whilst, at the same time, factoring in the possibility of State Wage Increases in September 2006 and September 2007, respectively.  The whole stepped dollar increments adopted ($40, $20, $40, $20, $40 followed by any balance outstanding) also gives some priority to those child care workers classified at the lower levels in the overall structure but avoids substantial adjustments in the final increase, a situation which will occur under the phase-in arrangements in the ACT Award where, for example, employees classified at Level 2.1 will receive a final increase of $88.35 per week from 1 January 2007.

Under the phase-in arrangements we have chosen a 2 Year Qualified Group Leader (Year 1) will wait until 1 September 2007 to achieve their final wage rate as determined by this decision.  By contrast, similarly qualified group leaders in the ACT and Victoria will enjoy their final wage increase on 1 January 2007.  Had the whole stepped dollar amounts been any lower than those determined, Queensland based child care workers would have been required to wait even longer to achieve comparable wages to their interstate colleagues.  We do not believe that to be an appropriate outcome.

All things considered we believe the approach we have adopted (i.e. the 2.5 year phase-in period, the whole stepped dollar approach, six-monthly adjustments and the quantums involved in each increment) represents an appropriate balance between the interests of child care workers, centre owners and the users of child care services, respectively.  Where the increases are passed on by centre owners in the form of higher fees it will also be able to be done in an orderly and regular manner.

The draft wage schedule attached to this decision incorporates the additional wage rates we have decided to award for the reasons contained in this decision.  To help the parties better identify where additional increases have been awarded beyond those arising from our interim decision a larger font has been used.  We have also incorporated the additional increases into the 2.5 year phase-in period and whole dollar stepped amounts previously determined, with the additional increases applying after those determined in our interim decision.

8.2.4
Absorption 

Although we think the incidence of over award payments in this industry, either formal or informal, is low we consider it appropriate to determine that the increases we have granted may be absorbed into any formal or informal overaward payment.  The formal overaward payments would include certified agreements or other written contracts.  The informal overawards refer to payments that are made as part of a child care worker’s regular wage but do not include bonus or incentive payments.  The employer would of course retain the discretion not to absorb the increases or to consider whether bonuses, incentive payments or similar payments are continued.  In making the increases absorbable, we particularly wish to make clear that such increases are not to be absorbed into any State Wage increases that might be awarded over the relevant time period.  Where these occur they are to be in addition to the wage rates we have determined in this decision.
8.2.5
 Translation

Because the classification structure has remained unchanged (albeit some classifications are being phased out) and increments have been retained, child care workers are to receive the wage rate consistent with their current classification and paypoint. 
8.3
Training Costs
This proposal contained in the LHMU application seeks:

· payment for attendance at conference and seminars as "for regular duties";
· provision of training leave for "training which is not required but in which the employee seeks to participate";
· reimbursement of textbooks and related costs incurred in connection with attendance at seminars and conferences;
· not less than 50% of the cost of training and assessment to be paid where the employee enrols in a Certificate III;
· 100% of the training cost to be paid where the employer or the law requires an employee to undertake training higher than Certificate III; 
· with respect to the last 2 dot points, provision for when these costs are to be paid; and 
· payment of travel costs for all training as outlined above.

Under the heading "other relevant work features" we identified certain aspects of the work of child care workers which have hitherto been unrecognised in terms of the rates and conditions provided by the Award.  Relevantly, these included participation in meetings outside of work hours and attendance at skill development courses.  Notwithstanding this consideration we have been persuaded on the evidence to address the shortcomings in the Award in the areas related to training and meetings identified in LHMU's claim.  Forefront in our deliberation on these matters is that child care workers are not in the class of professional employees where it is reasonably expected that as part of their professional responsibilities they spend their own time updating their skills and knowledge and are remunerated accordingly.  That is not to say that child care workers do not deliver their services in a professional manner.
Given that child care workers have as a mandatory minimum qualification a trade qualification, we consider that financial assistance for training and skill development and compensation for work performed outside of ordinary hours of work requirements should be treated in a comparable way to other trades albeit with minor modifications.  We have developed a package of measures designed to assist child care workers who undertake training and skill acquisition.  We also need to be mindful of the cost impost of these measures given that formal qualifications are now mandatory and the number of child care workers participating in skill development.
8.3.1
Meetings held outside working hours

We consider that it is appropriate that employees be compensated for attendance at meetings that are held out of hours.  We have previously commented that some employers already see the value in this by providing payment when the Award does not require it.  

We have decided that where child care workers attend any meeting(s) outside working hours in a period of a calendar month they are to be compensated at a minimum rate of single time for the first 1½ hours of attendance.  The next 1½ hours of attendance is to be compensated at time and a-half.  Any time attending meetings beyond 3 hours in a calendar month is to be compensated at the rate of double time.  The types of meetings that would fall within this clause include, but are not limited to, staff meetings, meetings to discuss accreditation requirements, meetings with parents and meetings where training is delivered.  Clearly we have in mind the aggregation of hours over a calendar month period.  
An expectation of attendance compared with actual attendance is sufficient to attract the payment.  Such expectations, accompanied by a "please explain" approach where child care workers do not attend a particular meeting denotes a lack of voluntarism.  The evidence showed that attendance was in the nature of an expectation, albeit one where in many cases, reasons for non-attendance had to be provided.  Employees were expected to attend although no clear direction to that effect was normally provided.  For these reasons we do not intend that the clause be written in such a way to show that an employee must be directed to attend in order to be compensated.
We have previously referred to C&K centres which, amongst others, provide payment at the rate of time and a-half for attendance at staff meetings of a duration of approximately 1½ hours per month.  We do not intend by this decision to reduce the benefit that such centres have extended to their staff.  Accordingly, we consider a savings provision should be inserted.

We are also cognisant of the evidence from a number of employer witnesses that some meals are provided or social activity attached to the staff meeting.  We think that such practices are commendable and we encourage their continuation.
8.3.2
Skill development courses

The evidence before us showed that child care workers regularly attend skill development courses, short courses and conferences outside of normal working hours.  We have decided that where child care workers attend such courses outside normal working hours they should be compensated in the following manner:
· the employer is to be responsible for the payment of the cost of the course (or conference), travel to and from the course and any associated expenses, including accommodation expenses.

· the employee is to contribute to their own skill development by travelling to and attending such courses/conferences in their own time.
Where a child care worker undertakes a course or attends a conference during ordinary working hours the child care worker shall not suffer any loss of pay.  The employer is not to unreasonably withhold paid training leave from the child care worker to attend the course or conference.
8.3.3
Qualification acquisition
The LHMU seeks that an employer contribute not less than 50% of the cost of training and assessment where a child care worker enrols in a Certificate III program and 100% of the cost of training and or assessment where a child care worker is required by the employer or by law to undertake training for a qualification which is higher than a Certificate III.
Both provisions were opposed by the employers on the grounds that the attainment of qualifications is mandatory under the Child Care Act and as such, employees should be responsible for funding their own education.  The employers pointed out that the Higher Education Contribution Scheme (HECS) does not apply to vocational education and further, that employees would be able to claim the cost of their education on their tax return.  

It would be unusual in an industry where a prescribed trade qualification is required for the employer not to contribute to the cost of training of an employee who is already employed or who is recruited for the purpose of undergoing training so as to acquire the required trade qualification.  In those circumstances we consider that an employer contribution to the cost of training is not unreasonable.  However, for reasons explained earlier, we have decided to not grant the LHMU claim in full.

To obtain the financial assistance for undertaking a Certificate III or Diploma we consider the course should be in the field of children's services, however named.  For qualifications above a Diploma we consider that the fields of children's services and education are relevant, however, for these qualifications, we do not limit the types of courses that may be relevant and appropriate.  We think that sufficient protection is given to ensuring relevant and appropriate courses are undertaken by making financial assistance at this level (as well as Diploma level) dependant on the employer requiring or approving the child care worker to undertake the applicable course.
We make clear that the provisions we have granted do not apply where formal traineeships and apprenticeships are entered into as these are established arrangements with which we have no wish to interfere.

Financial Assistance to obtain qualifications

The employer shall provide financial assistance to an employee to obtain a Certificate III in Children's Services, Diploma or higher qualification in accordance with the following provisions:

Financial assistance to undertake a Diploma or higher qualification is dependent on the employer requiring or approving the child care worker to undertake the applicable course.

Where the employee undertakes a Certificate III, Diploma or higher qualification then the employer shall contribute 50% of the approved course in two (2) equal instalments; 25% on commencement and 25% on completion, subject to satisfactory proof of completion of the qualification.

The employee will refund the employer the initial 25% paid if the qualification is not completed unless it is not completed for unforeseen circumstances, e.g., serious illness, family bereavement or other reasons which are no less compelling.  Such reimbursements shall be paid under mutually agreed arrangements between the employee and the employer.

Unless an agreement is reached between the employer and the employee that the employer will pay the training costs directly to the training provider, the employee will pay for the course and be reimbursed by the employer.  Such reimbursement will be made to the employee within 14 days of proof of the initial payment being made by the employee and proof of successful completion of the course, respectively.
The employer shall reimburse the employee 50% of the cost of prescribed textbooks and other prescribed course materials.  Such reimbursement will be made to the employee within 14 days of the production of the receipts.
Where any dispute arises over the provision of financial assistance then the grievance procedure contained in the Award is to be accessed.

8.4
First Aid Allowance
The claim by the LHMU seeks two first aid allowances, viz:

· an allowance paid to a designated first aid officer; and 
· an allowance paid to child care workers, below Level 3 (in the LHMU's proposed structure) who are required to perform first aid in the course of their employment.

A daily rate of allowance was sought for those engaged in long day care but an hourly rate for those employed in OSHC.

In respect of the first claim LHMU argued that the Regulations require that one child care worker on any given shift must hold an appropriate first aid qualification.  As a consequence the Regulations place additional requirements of knowledge and responsibility on the child care worker who is so designated.

The LHMU submitted that the granting of the second claim will result in child care workers being recognized financially for work which is presently performed but is not currently recognized and which requires skill, knowledge and responsibility.

Livingstones said that it was not the Regulations but the Child Care Act that required a licensee to ensure that at least one staff member with the prescribed first aid competency be present at all times (s. 66).   This obligation does not mean that a person has to be designated as a first aid officer.

The allowances were also said to be unnecessary and involved double counting because a first aid qualification is an inherent feature of the mandatory qualifications of Assistants and Group Leaders, that is, the Certificate III and the Diploma respectively.  The qualification is not additional to the normal skills and training such as may be found in other workplaces.

QCCI/ACSEA also submitted that child care workers who hold a Certificate III or Diploma obtain first aid qualifications as part of their studies.  Thus, a first aid qualification is an inherent part of their position and should not be separately recognized.  In addition under the legislation first aid may be required to be administered by any child worker.  The combination of these factors, in the submission of the QCCI/ACSEA, means that the employee should be responsible for maintaining (that is, paying for the updating of) the qualification.

QCCI/ACSEA also pointed out that the claim treats workers differently depending on where they work:  long day care or OSHC, and that LHMU had not provided any rationale for this difference.

Both Livingstones and QCCI/ACSEA also submitted that insufficient evidence had been presented by LHMU in support of the claim.

We accept that child care workers obtain a first aid qualification as part of their Certificate III or Diploma qualification.  It follows from this that child care workers are required to hold a first aid qualification and that the ability to administer first aid is an inherent requirement of the work of child care employees.

We do not accept a corollary to this is that the updating of qualifications is the responsibility of child care workers.  Section 66 of the Child Care Act requires that the licensee ensures that at least one person with a first aid qualification is in attendance at a centre at all times. This can be achieved either through the appointment of a designated first aid officer or through the current practice which is the reliance by employers on all child care workers to have an up to date first aid qualification.  Based on the evidence and inspections it is apparent that child care workers do not stand idly by where a child is sick or injured but use their first aid qualifications to deliver appropriate care.  

In light of the practice (of relying on employees to maintain their qualifications) which ensures that licensees meet their legislative obligations we consider that it is reasonable for employers to meet the cost associated with child care workers maintaining their qualifications.   That cost can either be met through an allowance or comprehended in the rate of pay.  The latter approach was that adopted by the NSW Full Bench.  After considering the possible options, we have also decided to adopt the NSW approach given that on the evidence before us some award clauses are honoured more in the breach than the undertaking.  To reflect this all employees will be required, as part of their duties, to hold a current first aid qualification and, if called on to do so, to administer first aid to the level of their competency.
9.
Consideration of the QCCI Counter Claim

Our Interim Decision dealt with the claims of Term Time Employment and Salary Packaging.

The following matters were not ultimately pressed by QCCI:

· part-time employment, except the change seeking to clarify how part-time employees would be paid for public holidays;
· casual employment;
· with respect to casual and part-time employment, deletion of provisions relating to calculation of increments if increments were not awarded;
· meal breaks;

· late work/early start allowances.

The remaining issues from the QCCI counter claim are then:

· broken shifts;
· more than one engagement;

· part-time provisions;

· casual employee increments.

We now consider each of these matters.  
9.1
Broken shifts

QCCI/ACSEA submitted that the amendment sought to the Broken shift allowance was designed to clarify the original intention of the provision so that it is confined to OSHC full-time employees only.  QCCI/ACSEA said they believed they had agreement with the LHMU on this matter, however, in submissions in reply the LHMU said that it did not agree, arguing that the change would reduce child care workers' existing entitlement to the allowance by restricting it to OSHC employees only.

At the outset we must reject the contention of the LHMU.  Clause 1.3.2 of the Award defines "Broken shift" and restricts its operation to OSHC.  Accordingly, we turn to the consideration of the claim.

QCCI/ACSEA sought to achieve their objective of clarification by inserting after the existing heading the words "Outside School Hours Care (Full-Time employees only).  The clause would then remain as it currently reads, "Employees, other than casual employees,…".

We would not have a difficulty in amending the existing provision if the only result was to provide clarity.  However, the proposed amendment runs contrary to the determination made by the Commission when the application was first made by the LHMU to insert rates of pay, definitions, and conditions, including Broken shift allowance for employers and employees in OSHC and Vacation Care into the Child Care Industry Award - State (Case No B785 of 1989).

In that considering the application Ashwood C said:


"The Commission has considered the submissions of the parties as to whether or not the Broken shift allowance should apply to part-time employees.


Regard has been paid to the needs of this Industry and in particular the definition of part-time employee, at 2.5(1) and it has been noted that the final sentence in that definition reads:-


'Except as hereinafter provided all conditions provided for permanent full-time employees shall apply to part-time employees.’


The Commission takes the view in relation to Broken Shift working that a part-time employee would suffer the identical disabilities as a full-time employee, therefore the allowance will have application to full-time and part-time employees involved in Outside School Hours Care and Vacation Care." [(1992) 141 QGIG 688 at 690-1].

Given this decision and in the absence of any other material supporting a change to the underlying rationale for payment we decline to amend the Broken shift allowance clause as sought by QCCI.

9.2
More than one engagement

The counter claim seeks that a part-time employee may be engaged on a casual basis in a separate engagement provided certain criteria are met.  In submissions QCCI/ACSEA sought to restrict the application of the clause to OSHC employees only.

Support for the claim was drawn from the evidence of Ms Carrick who highlighted the difficulties experienced in her service, particularly for those part-time employees who are only engaged for 41 weeks per year and the desirable mutual benefits to be achievable if such employees could be engaged on a casual basis to cover short term needs.  Clearly, this would occur mostly in times of school vacations.

The claim was opposed the LHMU on the grounds that no evidence had been produced to support the claim.
We are satisfied, based on the evidence of Ms Carrick, that merit exists in this claim.  However, we are concerned that the provisions of paragraph (b) of the proposed claim may be too restrictive.  That paragraph proposes that the work required to be performed in the separate engagement is not within the usual job description of the employee concerned.  We believe that the type of work proposed to be performed in this separate engagement would not meet this description and would in fact be consistent with the usual type of work performed.  We are of the view that the parties should give consideration to an appropriate paragraph that achieves the employers' objectives as explained by Ms Carrick in her evidence.
We also consider that a number of safeguards need to be built into the proposed clause.  These are:

6 that employees who elect to take a casual engagement be required to work no more than 38 hours in any one week.
7 that the employment on a casual basis does not break the continuity of service.
8 that if to meet their casual engagement employees are required to travel a distance in excess of that travelled to their usual place of work, they be compensated for that excess travel.
9 the ability to engage part-time employees on a casual basis is limited to facilities that only operate OSHC services.

9.3
Part-time provisions

QCCI/ACSEA submitted that the only amendment being pursued was that seeking to clarify how part-time employees should be paid for public holidays.  QCCI/ACSEA said the amendment was justified because of the evidence as to the high percentage of part-time employees engaged in the industry.
The LHMU opposed the claim on the basis that no evidence was led to support it.  We agree. This claim is refused.
9.4
Casual employee increments

QCCI/ACSEA sought to insert a new clause providing for incremental advancement for casual employees consistent with that provided for part-time employees.  The clause is sought to provide fairness and equity between casual and part-time employees.  
The LHMU opposed the claim on the basis that casual employees would be disadvantaged by having to work 1000 hours before being entitled to an increment.  At present, clause 5.1.7(a) provides that employees will be entitled to annual increments subject to the increment provisions for part-time and casual employees in clause 4.5.6.  That clause only relates to part-time employees and the clause providing for casual employees (clause 4.6) is silent on the matter of increments.
We are unaware whether the absence of an increment provision for casual employees is an error.  We can see there would be merit in consistency between the increment provisions for part-time and casual employees but no evidence was presented about any difficulties being encountered because of the absence of an increment clause for casual employees.  We share the concern of the LHMU that the change as sought has the potential to disadvantage casual employees, of whom a significant number are employed in this industry.  In the absence of any evidence in support of the claim and evidence about its impact we have decided to refuse it.
9.5
Term time employment

In our interim decision we granted to OSHC facilities operated by Centacare the ability to engage employees on a term-time basis.  On further consideration we note that although QCCI/ACSEA did not call any evidence with respect to OSHC they mentioned in their submission that the evidence given by Ms Carrick was representative of evidence they could have called but did not to avoid multiple evidence being given on the same issue.  As such, Mr Nance highlighted that the claim for term-time employment was part of the QCCI counter claim and was sought on behalf of QCCI/ACSEA members who operate OSHC facilities.

We have now had the opportunity to fully consider the QCCI/ACSEA submissions on this issue and have decided to extend the operation of this clause to facilities that specifically operate OSHC.  To be clear we do not intend to allow this provision to operate where OSHC is offered as an adjunct to other services.  Employees who may be offered term time employment are those that are specifically engaged under their contract of employment to provide OSHC and this is the primary purpose of their engagement.

10.
Draft Order
The decision which we have given provides for increased rates of pay, changes to incremental scales and the reassessment of definitions and descriptions of work to properly reflect the value of the work.  All of these measures are contemplated as outcomes in the Equal Remuneration Principle.  That Principle does not limit the types of outcomes that may result where pay inequity is found.  The other benefits which we have decided on such as compensation for work features that had not previously been recognised are appropriate and relevant to the nature of the work, the qualifications required and the manner in which work is performed in this industry.  When taken together we consider that the pay inequity that we found has now been addressed and child care workers are appropriately remunerated for the nature of their work, skills and responsibilities, the conditions under which work is performed and the other relevant work features that have been identified.
The LHMU is directed to prepare a Draft Order to reflect the terms of this decision.  Discussions will need to occur with the employers over the terms of the draft, especially the content of the definitions and duties as well as the phasing out of particular classifications and associated wage rates in light of the legislative changes that have occurred.  Accordingly, the LHMU is directed to submit its draft to the Registry and provide it to the other parties within 14 days of the date of release of this decision.  We delegate to Commissioner Asbury the settlement of the terms of the Order with reference to the Full Bench as required.

A conference before Commissioner Asbury to settle the term of the draft Order is scheduled for 10.00 a.m. on 18 July 2006.
Order accordingly.

	A.L. BLOOMFIELD, Deputy President.
G.K. FISHER, Commissioner.
I.C. ASBURY, Commissioner.
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WAGES SCHEDULE

5.1.1
Wage Rates - Other than Outside School Hours Care and Vacation Care
(c)
Wage Rates Per Week

	Classification
	Rate

10/04/06

$
	New Rate

01/09/06

$
	New Rate

01/03/07

$
	New Rate

01/09/07

$
	New Rate

01/03/08

$
	Final

Rate

01/09/08

$

	Assistant CCW
	Unqualified
	Year 1
	497.60
	519.60
	525.00
	525.00
	525.00
	525.00

	Assistant CCW
	Unqualified
	Year 2
	519.90
	539.90
	547.50
	547.50
	547.50
	547.50

	Assistant CCW
	Unqualified
	Year 3
	540.80
	560.80
	570.00
	570.00
	570.00
	570.00

	

	Assistant CCW
	1 Yr Qualified
	Year 1
	562.80
	582.80
	610.00
	610.00
	610.00
	610.00

	Assistant CCW
	1 Yr Qualified
	Year 2
	574.50
	594.50
	625.00
	625.00
	625.00
	625.00

	Assistant CCW
	1 Yr Qualified
	Year 3
	584.90
	604.90
	640.00
	640.00
	640.00
	640.00

	

	Group Leader
	Unqualified
	Year 1
	584.80
	604.80
	640.00
	640.00
	640.00
	640.00

	Group Leader
	Unqualified
	Year 2
	595.60
	615.60
	650.00
	650.00
	650.00
	650.00

	

	Group Leader
	1 Yr Qualified
	Year 1
	605.00
	625.00
	665.00
	675.00
	675.00
	675.00

	Group Leader
	1 Yr Qualified
	Year 2
	618.20
	638.20
	678.20
	687.50
	687.50
	687.50

	Group Leader
	1 Yr Qualified
	Year 3
	631.60
	651.60
	691.60
	700.00
	700.00
	700.00

	

	Group Leader
	2 Yr Qualified
	Year 1
	639.10
	659.10
	699.10
	719.10
	740.00
	740.00

	Group Leader
	2 Yr Qualified
	Year 2
	649.50
	669.50
	709.50
	729.50
	752.50
	752.50

	Group Leader
	2 Yr Qualified
	Year 3
	649.50
	669.50
	709.50
	729.50
	765.00
	765.00

	

	Group Leader
	3 Yr Qualified
	Year 1
	659.50
	679.50
	719.50
	739.50
	765.00
	765.00

	Group Leader
	3 Yr Qualified
	Year 2
	673.20
	693.20
	723.20
	743.20
	765.00
	765.00

	

	Assist Director
	2 Yr Qualified
	Year 1
	659.50
	679.50
	719.50
	739.50
	775.00
	775.00

	Assist Director
	2 Yr Qualified
	Year 2
	668.40
	688.40
	728.40
	748.40
	785.00
	785.00

	Assist Director
	2 Yr Qualified
	Year 3
	668.40
	688.40
	728.40
	748.40
	788.40
	795.00

	

	Assist Director
	3 Yr Qualified
	Year 1
	673.20
	693.20
	733.20
	753.90
	793.90
	805.00

	Assist Director
	3 Yr Qualified
	Year 2
	689.90
	709.90
	749.90
	769.90
	809.90
	815.00

	

	Director
	Unqualified
	Year 1
	666.60
	686.60
	726.60
	746.60
	786.60
	800.00

	Director
	Unqualified
	Year 2
	680.30
	700.30
	740.30
	760.30
	800.00
	800.00

	

	Director
	1 Yr Qualified
	Year 1
	680.30
	700.30
	740.30
	760.30
	800.00
	800.00

	Director
	1 Yr Qualified
	Year 2
	697.00
	717.00
	757.00
	777.00
	800.00
	800.00

	

	Director
	2 Yr Qualified
	Year 1
	706.70
	726.70
	766.70
	786.70
	826.70
	855.00

	Director
	2 Yr Qualified
	Year 2
	714.20
	734.20
	774.20
	794.20
	834.20
	867.50

	Director
	2 Yr Qualified
	Year 3
	729.50
	749.50
	789.50
	809.50
	849.50
	885.00

	Director
	2 Yr Qualified
	Year 4
	744.20
	764.20
	804.20
	824.20
	864.20
	900.00

	

	Director
	Min 3 Yr Qualified
	Year 1
	714.20
	734.20
	774.20
	794.20
	834.20
	885.00

	Director
	Min 3 Yr Qualified
	Year 2
	729.50
	749.50
	789.50
	809.50
	849.50
	900.00

	Director
	Min 3 Yr Qualified
	Year 3
	744.20
	764.20
	804.20
	824.20
	864.20
	917.50

	Director
	Min 3 Yr Qualified
	Year 4
	759.00
	779.00
	819.00
	839.00
	879.00
	935.00

	Director
	Min 3 Yr Qualified
	Year 5
	788.40
	808.40
	848.40
	868.40
	908.40
	952.50

	Director
	Min 3 Yr Qualified
	Year 6
	817.80
	837.80
	877.80
	897.80
	937.80
	970.00

	Director
	Min 3 Yr Qualified
	Year 7
	855.30
	875.30
	915.30
	935.30
	975.30
	982.50

	Director
	Min 3 Yr Qualified
	Year 8
	867.90
	887.90
	927.90
	967.90
	995.00
	995.00

	Director
	Min 3 Yr Qualified
	Year 9
	892.50
	912.50
	952.50
	972.50
	1,005.00
	1,005.00


5.1.3
Wage Rates Per Week - Outside School Hours Care and Vacation Care

(a)
The minimum rates of pay for employees working in the Southern Division Eastern District in Outside School Hours Care and Vacation Care will be as set out hereunder:

	Classification
	Rate

10/04/06

$
	New Rate

01/09/06

$
	New Rate

01/03/07

$
	New Rate

01/09/07

$
	New Rate

01/03/08

$
	Final

Rate

01/09/08

$

	Assistant CCW
	Unqualified
	Year 1
	497.60
	519.60
	525.00
	525.00
	525.00
	525.00

	Assistant CCW
	Unqualified
	Year 2
	519.90
	539.90
	547.50
	547.50
	547.50
	547.50

	Assistant CCW
	Unqualified
	Year 3
	540.80
	560.80
	570.00
	570.00
	570.00
	570.00

	

	Assistant CCW
	Qualified
	Year 1
	562.80
	582.80
	610.00
	610.00
	610.00
	610.00

	Assistant CCW
	Qualified
	Year 2
	574.50
	594.50
	625.00
	625.00
	625.00
	625.00

	Assistant CCW
	Qualified
	Year 3
	584.90
	604.90
	640.00
	640.00
	640.00
	640.00

	

	Asst Coordinator+
	Qual-Large Serv
	Year 1
	659.50
	679.50
	719.50
	739.50
	775.00
	775.00

	Asst Coordinator+
	Qual-Large Serv
	Year 2
	666.60
	686.60
	726.60
	746.60
	785.00
	785.00

	

	Coordinator
	Unqualified
	Year 1
	659.50
	679.50
	719.50
	739.50
	775.00
	775.00

	Coordinator
	Unqualified
	Year 2
	666.60
	686.60
	726.60
	746.60
	785.00
	785.00

	Coordinator
	Unqualified
	Year 3
	680.30
	700.30
	740.30
	760.30
	800.00
	800.00

	

	Coordinator*
	Qual-Small Serv
	Year 1
	698.20
	718.20
	758.20
	778.20
	815.00
	815.00

	Coordinator*
	Qual-Small Serv
	Year 2
	706.70
	726.70
	766.70
	786.70
	826.70
	835.00

	

	Coordinator+
	Qual-Large Serv
	Year 1
	698.20
	718.20
	758.20
	778.20
	818.20
	855.00

	Coordinator+
	Qual-Large Serv
	Year 2
	706.70
	726.70
	766.70
	786.70
	826.70
	867.50

	Coordinator+
	Qual-Large Serv
	Year 3
	714.20
	734.20
	774.20
	794.20
	834.20
	885.00

	Coordinator+
	Qual-Large Serv
	Year 4
	729.50
	749.50
	789.50
	809.50
	849.50
	900.00



*
A "small service" is licensed to accommodate up to 59 children daily average, up to 59 children in care on one or more shifts.


+
A "large service" is licensed to accommodate 60 or more children daily average, 60 or more children in care on one or more shifts.

(b)
No employee (qualified or unqualified) shall suffer any reduction in pay as the result of the introduction of the above structure and/or wage rates.
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