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[Extract from Queensland Government Industrial Gazette,

dated 27 January 2006, Vol. 181, No. 4, pages 95-104]

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1999 - s. 60 - application for equal remuneration orders

Liquor Hospitality and Miscellaneous Union, Queensland Branch, Union of Employees AND Children's Services Employers Association Queensland Union of Employers and Others (B/2003/2133)

	VICE PRESIDENT LINNANE
	

	COMMISSIONER FISHER 
	

	COMMISSIONER ASBURY
	13 January 2006


Application to Full Bench that Members disqualify themselves from further dealing with the substantive application for an equal remuneration order and amendment on the ground of apprehended bias - Application dismissed - No fair minded person could reasonably apprehend bias on the part of Members of the Full Bench.

DECISION

Overview

On 24 December 2003, the Australian Liquor, Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees (LHMU, as it now is) filed an application seeking pay equity for child care workers in Queensland.  There are a number of respondents to this application.  The merits of that substantive application have yet to be heard and determined.  A Full Bench of this Commission constituted by Vice President Linnane and Commissioners Fisher and Bechly conducted a number of procedural hearings in relation to the application:  see History of the Proceedings.  Directions for the hearing and determination of the substantive application continue to be the subject of controversy.

As a result of a decision of the President hearing an appeal by the Australian Child Care Centres Association (ACCA) from a decision of the Full Bench (Vice President Linnane and Commissioner Fisher only as Commissioner Bechly was on leave) the Full Bench was reconstituted and for the purpose of the current proceedings comprises Vice President Linnane and Commissioners Fisher and Asbury.  The matter was listed before this Full Bench on 3 January 2006 for directions.

Essentially, the respondents to the substantive application are opposed to the matter being heard and determined in the time frame set by the Full Bench to whom it was initially allocated.  One of the respondents is ACCA and it has successfully appealed directions issued by that Full Bench (Vice President Linnane and Commissioner Fisher only) on two occasions with the President referring the matter back to the Full Bench for determination.  
As stated previously a directions hearing for this purpose was programmed before the current Full Bench on 3 January 2006.  At that hearing, Mr Murdoch SC, appearing for ACCA, made an application seeking that the Full Bench as currently constituted disqualify itself from hearing and determining the substantive application, on the ground of apprehended bias.  It was the submission of Mr Murdoch SC that the issue of apprehended bias centred on the Vice President in her administrative capacity under s. 264 of the Industrial Relations Act 1999 (the Act) in constituting the Full Bench.  
However, as the application dealing with the ground of apprehended bias was developed, ACCA essentially sought all Members of this Full Bench and Commissioner Bechly disqualify themselves and take no further part in the hearing and determination of the substantive application.  The position of ACCA was later varied so that ultimately the submission in relation to Commissioner Asbury (who had no prior involvement in the matter) was not pressed and in relation to Commissioner Bechly it was submitted that he should give consideration to disqualifying himself from proceedings in the substantive application.  
The LHMU opposed the apprehended bias application of ACCA.  The application was supported by the Childcare Industry Association of Queensland Inc.  The other respondents informed the Full Bench that they were neither supporting nor opposing the application with respect to apprehended bias.  
Claim for legal representation as of right

Seeking to appear as of right for ACCA, Mr Murdoch SC put submissions that the hearing did not constitute proceedings under s. 319 of the Act.  As previously stated Mr Murdoch SC submitted that the case for ACCA was that the apprehended bias argument was directed at the Vice President in her administrative capacity in establishing the Full Bench and therefore the matter before the Full Bench was not a proceeding caught by s. 319(2)(b) of the Act.  The Full Bench did not accept that submission and took the view that proceedings were on foot.  Because there was no consent to legal representation by the LHMU as required by s. 319 (2)(b) of the Act, Mr Murdoch SC was not permitted to appear.  Mr Moloney of Livingstones (Australia) then put the submissions about apprehended bias on behalf of ACCA. 
Apprehended Bias Allegation

Mr Moloney handed to the Full Bench a prepared outline of submissions and a bundle of case authorities (identified as "A" in the proceedings).  The outline of submissions at paragraph 5 said:

"We submit the Commission as currently constituted should disqualify themselves (sic) from hearing this matter in deciding:

(a)
the dispute between the parties over the unions (sic) request for an expedited hearing; and

(b)
the merits of the claim generally. 
The Commission has displayed a reasonable apprehension of bias in respect of both matters.".

That submission initially included Commissioner Asbury who had no prior involvement in the matter.  It was subsequently directed to only the Vice President and Commissioner Fisher, with the further submission that Commissioner Bechly should consider disqualifying himself from further dealing with the matter.  
In respect of the expedited hearing, it was submitted that a reasonable apprehension of bias arose from the appearance of the Commission's conduct with respect to two letters from the LHMU, dated 28 November 2005 and 12 December 2005 respectively, which had been acted upon by the Commission without reference to ACCA or other respondents.  This was said to amount to receiving representations and submissions about the need for an expedited hearing from one side, behind the back of the other.  It was contended that the letter of 28 November 2005 had formed the basis of a directions order for expedited proceedings issued by the Full Bench on 30 November 2005.  
Mr Moloney made an insinuation about this correspondence not appearing on the President's "bench file" on the hearing of an appeal against that directions order on 9 December 2005.  This submission was made notwithstanding that the letter of 28 November 2005 was, at all times, part of the Registry file and the files held by each of the Members of the Full Bench. 
Further, it was submitted that when the matter was resumed before the original Full Bench (Vice President Linnane and Commissioner Fisher only) on 13 December 2005 the Vice President advised of the existence of the letter but did not convey its contents.  It is submitted that ACCA was ignorant of the contents of that letter until they requested a copy from the Full Bench on 15 December 2005.  At the hearing before the Full Bench (Vice President Linnane and Commissioner Fisher only) on 13 December 2005 no request was made by Mr Moloney or any other party for a copy of the letter even though the parties had been made aware of its existence.

The second piece of correspondence on which Mr Moloney relies is one from the LHMU dated 12 December 2005.  At the hearing on 13 December 2005 the Vice President opened the proceedings by advising that it was as a result of that correspondence that the matter had been listed.  At no time during the directions hearing on 13 December 2005 was the Full Bench advised that ACCA did not have a copy of the correspondence dated 12 December 2005 nor was there any request by Mr Moloney for a copy of that correspondence.  In his written submission Mr Moloney makes the curious comment in relation to this 12 December 2005 correspondence that "[f]urther at the time of the rehearing the then bench was in receipt of a further letter from the LHMU concerning the hearings and the request for expedited hearings.  That letter was not made known to the Respondent's [sic] at that hearing or when ACCA requested the first letter".

The submission by Mr Moloney is that the content of the LHMU correspondence of 12 December 2005 was not known by either ACCA or its representatives and therefore supports the apprehended bias argument.  
In respect of the contention that the Full Bench should not hear the merits of the substantive application generally, Mr Moloney's written submission refers further to what were said to be representations received by the Vice President from persons who stood to benefit from the claim and the provision of a chronology of events to those persons.  It was submitted that ACCA had not been provided with or advised of the chronology, and had not consented to it.  Essentially Mr Moloney's argument centres on the following comments made by the Vice President during an exchange with the advocate for the LHMU, in proceedings on 1 November 2005.  (p. 149 of the transcript)

"THE VICE PRESIDENT:  I might just take you up on something there, Mr Crank, where you suggest - I think the suggestion was that - and I've received it back via other sources, but it's our problem that's it been delayed and I had a whole chronology done and sent it to the relevant people.  It's got nothing to do with this Full Bench, the delay.  It's got everything to do with the LHMU and I really do object to it being suggested around town that it's us that were the delay because it hasn't been us at all.  And the reason for all of the delay had a lot to do with the fact that the LHMU hadn't really spoken to the other parties.  And there were conferences in respect to the matter.

So I do take great exception to a suggestion obviously emanating from the LHMU that there's been this great delay in the hearing of this matter in childcare and, as I say, I've got pages and pages of chronology here that sheets it home to why there's a delay.  And that's been provided to people and I'm telling you now.  So all those people who were approached by LHMU to complain about it have now got a chronology, I think.

MR CRANK:  Your Honour, I didn't intend any criticism of the Bench in referring to . . .

THE VICE PRESIDENT:  Well . . .

MR CRANK:  . . . the period of time between the last hearing and the dates that the Bench set . . .

THE VICE PRESIDENT:  I just . . .

MR CRANK:  . . . and it's certainly not the case that we have been asking people to complain to the Bench about the dates.  We've . . .

THE VICE PRESIDENT:  No.  Not complain to the Bench; complain to their local politicians.

MR CRANK:  Well, we haven't encouraged that either, your Honour.  We have certainly reported to our members what occurred and that is the simple facts that on the last occasion we sought that the matter be listed for arbitration.  We sought that, if possible, that that occur as soon as possible.  Obviously that wasn't possible and the Bench had determined to hear the matter . . .

THE VICE PRESIDENT:  Wasn't possible because there hadn't been any discussion amongst the parties because you had put your application in until just before the last hearing.  Your first further amended application came in just before the last hearing in this matter and so the parties didn't - hadn't had an opportunity to have any discussions about that.  So anyway, I've said what I need to say and I'll - sorry, I interrupted you but you were going to say something about your claim.  You want this amendment dealt with in the first instance?".

The nub of the argument on this point is contained in paragraph 24 of Mr Moloney's written submission as follows:

"Further the Vice President has referred to representations being made by persons who stand to benefit by the claim.  The Vice President referred to a chronology being prepared and transmitted to those persons.  A copy has not been provided to us nor were we advised of or consented to that correspondence.".

In his oral submissions in reply Mr Moloney submitted that the following conduct would result in a fair minded person reasonably apprehending bias on the part of the Bench: 
(
the Bench being in receipt of correspondence and representations obviously from or on behalf of persons with an interest in this matter encouraging it to expedite the hearings of the LHMU's claims, and criticising the Commission for being slow;

(
the Bench engaging in communication with unknown persons about those representations;

(
the Bench being in receipt of correspondence from the LHMU making representations for expedited hearings;

(
the Bench granting the LHMU's request for those expedited hearings;

(
the Bench again being in receipt of correspondence from the LHMU expressing urgency; and

(
the Bench again granting the LHMU's request for an expedited hearing.  (p. 284 transcript).

History of the Proceedings

To put the application for disqualification in context it is necessary to outline the history of the proceedings.  The following only contains the major milestones and does not detail every proceeding, notice of listing or correspondence.  A complete history can be found on the Registry file which is available to members of the public for perusal.


24 December 2003
The ALHMWU (as it then was) filed an application seeking pay equity for child care workers.


9 February 2004
Full Bench hearing (Linnane VP, Fisher and Bechly CC).  ALHMWU only appeared as respondents not served.  Matter adjourned to 3 March 2004.


3 March 2004
Full Bench hearing.  Parties directed into conference chaired by Fisher C.


15 March 2004
First conference before Fisher C.


29 March 2004
Second conference before Fisher C.


March - end June 2004
Correspondence received from various parties concerning representation.  Hearings re representation issues 26 March 2004 and 28 June 2004.


15 July 2004
Full Bench hearing where the Full Bench expressed concern about the application becoming "bogged down" in peripheral matters and that no proper application was yet before the Commission.  The Full Bench requested the LHMU to provide an approximate timeframe for the filing of the proper application.


9 August 2005
LHMU filed an amended application.


13 September 2005
Further amended application filed by LHMU.


15 September 2005
LHMU seeks directions for the hearing of the application.  Full Bench direct conciliation to occur before Fisher C at the conclusion of which, a further directions hearing would be held.  Particular dates in March and April were advised to the parties as being available for the hearing.  (Note:  Between 9 August 2005 and 9 September 2005 an attempt was made by the Full Bench to relist the matter but no hearing occurred because of the failure by the LHMU to properly serve the respondents).  Full Bench also directs LHMU to provide further and better particulars.


30 September 2005
LHMU files further and better particulars.


24 October 2005
Second further amended application filed by LHMU dividing the claim into Stage 1 and Stage 2 relief.


1 November 2005
Full Bench Hearing in relation to second further amended application.  Vice President takes issue with the LHMU about certain approaches to local politicians to complain about the delay in the hearing.  Vice President advises that a chronology has been prepared and provided to "the relevant people" (refer page 149 of transcript and see above).



Conference as set before Fisher C on 9 November 2005 to proceed.  Full Bench foreshadowed hearing of Stage 1 of the application (the flow on) in January 2006.  Fisher C to assess situation at conclusion of conciliation.


18 November 2005
Further conference before Fisher C.  Employers to put a proposal in writing to the LHMU by 23 November 2005.  At the conclusion of the conference Fisher C says:



"C. FISHER:  I have indicated to the parties that after this conference today, I will brief the Vice President as to what has transpired at the conference and will indicate to her both the unions request that the matter be dealt with in January and the dates as mentioned, and the employers concerns about the matters being dealt with at that time.


If there is a need for directions to be issued, then I will ask the Vice President to consider whether the matter needs to be brought back on, or whether she intends just to issue further directions for the conduct of the application.


Is there anything further for the record this afternoon?  Have I misrepresented anybody's position?  Is there something that anybody wishes to add?


MR CRANK:  No, Commissioner.


MR MOLONEY:  No Commissioner." (p. 187 of transcript).


18 November 2005
Correspondence to Industrial Registrar from Livingstones (Australia) advising of the unavailability of Livingstones and the organisations they represent to attend hearings during the week of 23 January 2006 and listing reasons why it would be "manifestly unfair" to the respondents if a hearing was scheduled at that time.  (No notation on the letter to indicate it was copied to the LHMU or other parties.)


21 November 2005
Correspondence to Industrial Registrar from Children's Services Employers Association Queensland, Union of Employers in very similar terms to that of Livingstones' letter of 18 November 2005.  (No notation on the letter to indicate it was copied to the LHMU or other parties.)


22 November 2005
Correspondence to Industrial Registrar from QCCI in very similar terms to that of Livingstones' letter of 18 November 2005.  (No notation on the letter to indicate it was copied to the LHMU or other parties.)


24 November 2005
Copy of correspondence from QCCI and Livingstones to LHMU advising that they will finalise and forward a formal position on behalf of their respective clients by close of business 25 November 2005.


28 November 2005
Correspondence from LHMU to Full Bench highlighting the following:

(
referring to the outcome of the conference of 18 November 2005 whereby employer representatives advised that a proposal would be put to them by Wednesday 23 November 2005; 
(
advising that this date had been deferred to 25 November 2005;

(
advising further that late on 25 November 2005, the LHMU had been informed by Livingstones that "ACCA had no position to put and that there was no future date by which ACCA could put such a position".  Further that no advice was received from any other employer representative about a written offer;

(
"imploring" the Full Bench to "take the necessary steps to make an equal remuneration order and amend the Award in response to our application before 1 March 2006, given that this is the date widely believed to be the operative date for the Federal Government's WorkChoices legislation which will prevent any order or award amendment made by the Bench after that date from applying to all or almost all of the 15,000 employees covered by the Award.".  Reference was made to the child care workers in Queensland being paid less than child care workers employed elsewhere in Australia as a result;

(
seeking that both stages of the application be heard together and before 1 March 2006 and stating that "any concern about limited hearing time is vastly outweighed by the importance of child care workers having the benefit of the Bench's decision in this unprecedented legislative context". (No notation on the letter to indicate whether it has been sent to the respondents.)


30 November 2005
Further directions order issued by Industrial Registrar specifying dates for filing witness evidence.  Dates from 6-24 February 2006 set for the hearing of the application.


7 December 2005
ACCA lodges appeal against further directions order.


9 December 2005
Appeal upheld by President.


12 December 2005
LHMU writes to Full Bench advising of outcome of appeal and seeking an urgent preliminary hearing for the purpose of having a new directions order made.  The closing paragraph stated:


"The Union and the 15,000 child care workers for whom decent wages hang in the balance anxiously await your decision on our request for an urgent preliminary hearing.".



(No notation on the letter to indicate it was copied to the other parties.)


13 December 2005
Directions hearing before Full Bench constituted by Linnane VP and Fisher C.  Parties advised Bechly C on leave.  No objection taken by any party to only two Members of the Full Bench dealing with the directions.  Respondents seek that the dates of March/April 2006 be reinstated for the hearing.  Affidavits provided by Mr C. Buck, President, ACCA and Mr L. Moloney, Livingstones, outlining reasons why hearing dates in February 2006 would be unfair and supporting the March/April 2006 hearing dates.  LHMU seeks retention of February 2006 dates.  Full Bench modifies earlier directions but essentially retains the February 2006 dates.


16 December 2005
ACCA appeals directions issued on 13 December 2005.


21 December 2005
Appeal upheld.


23 December 2005
Bench reconstituted to Linnane VP, Fisher and Asbury CC.


3 January 2006 
Further directions hearing.  ACCA makes submissions about apprehended bias and seeks the Bench to disqualify itself.  This submission is later amended to seek that Linnane VP and Fisher C disqualify themselves.


4 January 2006 
LHMU submissions in response to ACCA claim and ACCA submissions in reply.

Case Law

The principle to be applied in cases where the independence or impartiality of a judicial officer is called into question by a party to proceedings, is that the judicial officer should not sit to hear a case if, in all the circumstances, the parties or the public might entertain a reasonable apprehension that he or she may not bring an impartial and unprejudiced mind to the resolution of the question involved in it:  Livesey v The New South Wales Bar Association (1983) 151 CLR 288 at 293; R v Watson; Ex parte Armstrong (1976) 136 CLR 248 at 258-263.  It has also been pointed out that so important is the principle of the independence and impartiality of judicial officers, that even the appearance of a departure from it is prohibited lest the integrity of the judicial system be undermined:  Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337 at 345.

However, the courts have also emphasised a number of points which are relevant in the current proceedings.  In Re JRL; Ex parte CJL (1986) 161 CLR 342 at 352 Mason J said:

"It seems that the acceptance by this court of the test of reasonable apprehension of bias in cases such as Watson ... and Livesey has led to an increase in the frequency of applications by litigants that judicial officers should disqualify themselves from sitting in particular cases on account of their participation in other proceedings involving one of the litigants or on account of conduct during the litigation.  It needs to be said loudly and clearly that the ground of disqualification is a reasonable apprehension that the judicial officer will not decide the case impartially or without prejudice, rather than that he will decide the case adversely to one party.  There may be many situations in which previous decisions of a judicial officer on issues of fact and law may generate an expectation that he is likely to decide issues in a particular case adversely to one of the parties.  But this does not mean either that he will approach the issues in that case otherwise than with an impartial and unprejudiced mind in the sense which that expression is used in the authorities or that his previous decisions provide an acceptable basis for inferring that there is a reasonable apprehension that he will approach the issues in this way.".

In R v Australian Stevedoring Board; Ex parte Melbourne Stevedoring Co Pty Ltd (1953) 88 CLR 100 the Court was considering whether a statement by a quasi-judicial officer to a newspaper about an employer the subject of an inquiry, was grounds to disqualify the officer from holding the inquiry on the ground of bias.  Holding that the officer was not so disqualified, Chief Justice Dixon and Justices Williams, Webb and Fullagher (at 116) said:

"...when bias of this kind [on the basis of previous decisions] is in question, as distinguished from a bias through interest, before it amounts to a disqualification it is necessary that there be strong grounds for supposing that the judicial or quasi-judicial officer has so acted that he cannot be expected fairly to discharge his duties.  Bias must be 'real'.  The officer must so have conducted himself that a high probability arises of bias inconsistent with the fair performance of his duties, with the result that a substantial distrust of the result must exist in the minds of reasonable persons.  It has been said that 'pre-conceived opinions - though it is unfortunate that a judge should have any - do not constitute such bias...".

In Re Polites; Ex parte The Hoyts Corporation Pty Ltd (1991) 100 ALR 634, a relationship of solicitor and client had existed between Deputy President Polites of the Australian Industrial Relations Commission and Hoyts for a short time prior to his appointment to the Australian Industrial Relations Commission when he was a partner with the law firm Freehill, Hollingdale and Page.  During that time, he had settled an advice for Hoyts on a similar matter.  A majority of the High Court, in finding that DP Polites was wrong to disqualify himself, said:
". . . the test in Livesey cannot be pressed too far when the qualifications for membership of the tribunal are such that the members are likely to have some prior knowledge of the circumstances which give rise to the issues for determination or to have formed an attitude about the way in which such issues should be determined or the tribunal's powers exercised.".

By virtue of s. 258 of the Industrial Relations Act 1999 the Vice President of the Commission is required to be a lawyer of at least 5 years standing and to have the experience, qualifications and standing mentioned in section 259(2) of the Act.  Section 259(2) of the Act outlines the qualifications required for appointment as a Commissioner and provides as follows:


"259
Commissioners 

...

(2)
The person must have -
(a)
a high level of experience in -
(i)
business or industry; or

(ii)
an organisation or employer association or a State peak council; or

(iii)
a department of government; or

(iv)
an agency authority, commission, corporation, instrumentality, office, or other entity, established under an Act or under State authorisation for a public or State purpose; or

(b)
suitable experience, qualifications and standing in the community to be appointed as a commissioner.".

In adopting the test for the apprehension of bias in The Queen v Watson; ex parte Armstrong and Livesey v The New South Wales Bar Association, President Hall in Dallow v Queensland Police Service (2004) 176 QGIG 69, also considered the authorities in relation to the reasonable bystander, and said that one must proceed on the assumption that the bystander was informed.  In this regard, the President cited Aussie Airlines Pty Ltd v Australian Airlines Pty Limited and Anor (1996) 135 ALR 753 at 763 where it was stated by Justice Merkel that:  "The Courts have reviewed the apprehension through the eyes of the hypothetical reasonable and fair minded but 'informed observer' ".  The President also cited the judgment of Justice Kirby in Johnson v Johnson (2000) 201 CLR 488 at 507-508 where his Honour listed the many ways in which the hypothesised bystander is described, and noted that the bystander was not necessarily a man nor necessarily of European ethnicity or other majority traits.

We were taken to a number of authorities dealing with apprehended bias.  The fact situations in those cases are illustrative of the circumstances in which it will be appropriate for a decision maker to either disqualify himself or herself or not.  
In The Queen v Australian Stevedoring Industry Board and Another (1953) 88 CLR 100 the delegate of the Australian Stevedoring Industry Board held an inquiry as to whether a registered employer was unfit to continue to be registered as an employer, or had acted in a manner whereby the proper performance of stevedoring operations had been interfered with.  Prior to the inquiry the delegate in a conversation with a newspaper reporter had said in relation to the subject of the inquiry "We don't expect them" (i.e. the employer) "to be able to hold the men on the job but we do expect them to exercise proper supervision to find out whether men on the payroll are missing.  If they can wander away from the job that suggests lax supervision and that's why we are holding the inquiry.".  Bias was not established.

In Kanda v Government of the Federation of Malaya [1962] AC 322, the failure to supply the appellant, a police inspector, with a copy of a report which found him guilty on a charge of failing to disclose evidence at a criminal trial which contained highly prejudicial material to the appellant, and which had been sent to and read by the adjudicating officer (The Police Commissioner who had the power to dismiss the appellant) before he sat to inquire into the charge was held to be a denial of natural justice.
In R v Magistrates Court at Lilydale; Ex parte Ciccone (1973) VR 122 the Magistrate in the proceeding was determining if a certain house was fit for human habitation. The Magistrate travelled from the Court to view the house in a car in which counsel for the Housing Commission was a passenger and was driven by a person who was subsequently called as a witness for the Housing Commission.  The Magistrate returned from the house in the same car with the same passengers.  It was held that there had been a failure to provide natural justice on the part of the Magistrate which led to a reasonable apprehension of bias.

In the course of an interlocutory application in a proceeding for dissolution of a marriage in The Queen v Watson; Ex Parte Armstrong (1976) 136 CLR 248 a Family Court Judge stated that he would not accept evidence of either party at the trial without corroboration.  Bias was established.

In Livesey v The New South Wales Bar Association (1983) 151 CLR 288 the Supreme Court of New South Wales dealt with proceedings to strike a barrister off the roll for professional misconduct.  The Court had to determine matters of fact and hear the evidence of a witness.  Two of the judges presiding had in previous proceedings in which the barrister was neither a party nor a witness, expressed adverse opinions about the credit of the witness.  Bias was established.

In Re JRL; Ex parte CJL (1986) 66 ALR 239 the Court dealt with the conduct of a Judge who, in the course of custody proceedings, had a private conversation with a court counsellor who prepared a report favouring the mother to have custody of the child.  Bias was established.

In Laws v Australian Broadcasting Tribunal (1990) 170 CLR 70 three members of the Australian Broadcasting Tribunal issued a document purporting to be a decision of the Tribunal.  The document stated that in broadcasting the John Laws programme on certain dates, a radio station had breached the Tribunal's programme standards.  The Tribunal subsequently decided to hold an inquiry.  A representative of the Tribunal thereafter gave a radio interview in which she repeated the substance of the Tribunal's first decision and reasons given for that decision.  Bias was established.

In Johnson v Johnson (2000) 201 CLR 488 a wife commenced proceedings for the alteration of property rights following the dissolution of a marriage.  The Judge said that he would rely principally on witnesses other than the parties and independent documents to determine the truth.  The High Court held that the Judge's statement did not create an appearance of bias.

In Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337, at the commencement of a trial, a Federal Court Judge disclosed that he was a director of the trustee of a family trust which owned 8000-9000 shares of which he was a contingent beneficiary.  The bank was not a party to the proceeding but had a pecuniary interest in the outcome.  He refused to disqualify himself.  The High Court held he was not disqualified from hearing the matter.

Commonwealth Bank of Australia v Andrew Douglas Heap PR920785; (2002) 117 IR 28 involved an appeal against a decision of Senior Deputy President Drake of the Australian Industrial Relations Commission who refused to make an order disqualifying herself from further hearing Mr Heap's application for reinstatement under section 170CE in circumstances where she had held a conference with representatives of the Commonwealth Bank and stated that: "Your client has more problems in this case than a man with a wooden leg in a bush fire". A Full Bench of the Australian Industrial Relations Commission found apprehended bias to be established. This decision of the Full Bench was upheld by the Full Court of the Federal Court of Australia in Heap v Australian Industrial Relations Commission [2003] FCAFC 36; (2003) 127 FCR 475; (2003) 128 IR 346.

The test then to be applied is that a Member of the Commission should not sit to hear a case if in all the circumstances a fair minded and informed person would reasonably apprehend that the Member was not unprejudiced and impartial with respect to the resolution of matters subject of the relevant proceedings.  
Conclusions

It is clear from the cases that none of the facts and circumstances which could properly give rise to disqualification on the grounds of apprehended bias of any past or present Member of the Full Bench apply.  In our view when all of the facts and circumstances in the current case are considered, no fair minded or informed observer could reasonably apprehend bias by any Member of this Full Bench or the previously constituted Full Bench.  There is no evidence of private representations being made to any Member of the Full Bench.  The fact that a Member of a Full Bench is aware of comments being made about the hearing and determination of a case can in no way constitute representations of the kind which could properly form a basis for disqualification.  Further, the correspondence considered both jointly and severally, can in no way be viewed as forming a basis for disqualification.  
We are also of the view that no fair minded or informed person with knowledge:  
(
that the existence of the correspondence was disclosed to the parties;

(
of the contents of the correspondence; and

(
of the manner in which the advocate for ACCA dealt with it in proceedings both before the Full Bench and on appeal; 
could reasonably apprehend bias on the part of any Member of the Full Bench as presently or previously constituted.

Specifically, the instances where ACCA alleges that the Full Bench (excluding Commissioner Asbury) has received private representations are as follows:
(i)
the letter of 28 November 2005 from the LHMU to the Full Bench; 
(ii)
the letter of 12 December 2005 from the LHMU to the Full Bench; and

(iii)
the raising of concerns by the Vice President on transcript on 1 November 2005 that representations were being made to local politicians that appeared to blame the Commission for a delay in proceedings and her reference to a chronology being prepared and provided to relevant people.

This conduct is said to have resulted in the Full Bench acceding to demands from the LHMU to list earlier hearing dates.  In our view none of these matters, considered jointly or severally, constitute grounds for any Member of the Commission to disqualify herself or himself from hearing and determining the substantive application, either at an interlocutory or final stage.  No fair minded person, reasonably informed of all of the relevant facts and circumstances of this case, could reasonably apprehend that Members of this Full Bench would not decide procedural matters or the substantive application impartially or without prejudice.

We deal with each of those so called private representations as follows:

(i)
Letter of 28 November 2005

ACCA complains that:

(a)
it was not aware of the letter's existence until 13 December 2005, after the directions order listing the February dates had been issued;

(b)
it was not aware of its contents until 15 December 2005 when a request for a copy of the letter was sought, and provided by the Full Bench (Vice President Linnane and Commissioner Fisher), in a telephone conversation between Mr Moloney and the Vice President's Associate; and

(c)
it contained submissions to which ACCA did not have an opportunity to respond.

One of the arguments in the appeal before the President on 21 December 2005, put by Mr Murdoch SC, who appeared for the appellant, ACCA, was that the letter was a "secret submission".  It was further contended in the appeal that there was an apprehension of bias on the part of the Full Bench for this reason, and for failing to apprise ACCA of the content of the letter when the Full Bench found out that ACCA was not aware of the letter.

In his decision - as reported in the transcript - the President found that in making the orders of 13 December 2005 the Full Bench denied natural justice.  However, the President went on to say at pages 27-28 of the transcript:


"I am not satisfied that a fair-minded person, particularly having regard to the way in which Mr Moloney dealt with the matter in the first instance, would conclude that that which had happened was other than inadvertent. There is certainly room for argument that the Full Bench has a clear view that because days are available in February, those days should be used to secure a prompt hearing of the matter.  The circumstance the Full Bench is shown to have a particular view falls well short of establishing that a reasonable person would entertain a view that an unbiased hearing may not be had." (p. 28 transcript C/2005/93).

In our view the argument about the apprehension of bias in respect of the letter of 28 November 2005 was dealt with by the President on 21 December 2005.  No bias was found.  It is simply too late to re-ventilate that argument now.

In paragraph 12 of ACCA's written submissions the following is stated in relation to the letter of 28 November 2005:


"The letter was not on the bench file of the President.".

In the event this statement is intended to impute to the Full Bench a deliberate withholding of the letter, it is rejected absolutely.  The letter bears the stamp of the Industrial Registry having been received on 29 November 2005 and is part of the Registry file.  The Full Bench is not responsible for putting together the bench file for the President.  The Full Bench could in no way be held accountable for the absence of the letter on the bench file.  Further, it is clear that notwithstanding this, the President was able to deal with the contents of the letter, after having been provided with a copy of it during the hearing of the appeal.

ACCA and all parties were apprised of the letter of 28 November 2005 by the Vice President at the commencement of proceedings on the first hearing date following receipt of the letter by the Registry.  There was no request for a copy of the correspondence during that hearing.  It was not until 15 December 2005 that ACCA made a request for a copy of that correspondence and it was provided to them on that date.  
In our view there is no reasonable basis for contending apprehended bias on the basis of this letter when the existence of the letter was clearly made known on the transcript and the experienced advocate for ACCA did not raise any concerns or seek a copy of the correspondence at the time.  As the President stated in his decision on transcript on 21 December 2005 "a fair-minded person, particularly having regard to the way in which Mr Moloney dealt with the matter in the first instance, would not conclude that that which had happened was other than inadvertent".  We endorse that view.  Quite clearly inadvertence cannot constitute apprehended bias.
(ii)
Letter of 12 December 2005

ACCA raises the same complaint in relation to the letter of 12 December 2005.  The difficulty with the complaint that it was unaware of the letter is that in opening the proceedings on 13 December 2005, the Vice President said:


"This hearing today is the result of correspondence received from the LHMU yesterday and ...".

Mr Crank then referred to the correspondence indicating that an appeal to the Industrial Court about the directions Order of 30 November had been upheld and the directions issued by the Full Bench had been set aside.  At no point did Mr Moloney, who appeared for ACCA at that time, advise the Commission that he or his client had not received a copy of the correspondence.  Mr Moloney is not a novice advocate, and given the controversy over the letter of 28 November 2005, it is surprising that he did not alert the Full Bench to his not receiving this letter.  It is equally surprising that in the process of mounting an appeal before the Industrial Court about not being provided with the letter of 28 November 2005, that ACCA did not raise the issue of the further letter on 13 December 2005 when the appeal was heard by the Industrial Court.  ACCA was represented by senior counsel in this appeal and the transcript of the proceedings being challenged by ACCA clearly referred to the LHMU correspondence of 12 December 2005.  It should also be noted that the appeal was heard on 21 December and ACCA knew of the existence of the letter by 13 December 2005, when informed of this by the Vice President on the record in proceedings on that day.
ACCA has at all times been represented by an experienced industrial advocate in proceedings before the Commission and by learned senior counsel in proceedings before the Industrial Court of Queensland.  All proceedings have been transcribed.  Mr Moloney's response to questions from this Full Bench about failure to raise this matter in the appeal - that neither he nor his organisation represented ACCA in the appeal - is unconvincing.  Given the experienced representation in all proceedings, we can only assume that the matter of the letters and the fact that they were not received by ACCA was not seen as significant at the time.  In our view given this inexplicable failure on the part of ACCA's representatives to raise this issue at the relevant times, it is too late in the day to do so now.

It is the case, as noted in the history given earlier, that no notation had been made on the letter to show that a copy had been sent to the respondents.  This history shows that it is not only the LHMU that does not note that a letter has been copied although Mr Moloney stated that one of his letters which did not contain a "cc" was in fact copied to the LHMU.  Mr Moloney also conceded - correctly in our view - that it would not have been unreasonable in the circumstances, for the Full Bench to assume that ACCA had a copy of the letter in question.  It is also our view that no fair minded person could apprehend bias on the part of any Member of the Full Bench which originally dealt with this matter, when the existence of the letter was clearly disclosed on the record.  Further, there is no indication that had ACCA alerted the Full Bench that it had not seen the letter and sought a copy of the correspondence that it would not have been provided.  A copy of the letter of 12 December 2005 was not sought by Mr Moloney in the telephone conversation had with the Vice President's Associate on 15 December 2005 when he asked for, and was provided with, a copy of the correspondence dated 28 November 2005. 
The complaint about the content of the letter of 12 December 2005 only goes to the last paragraph which is again said to constitute a secret submission.  The last paragraph states that:


"The Union and 15,000 child care workers for whom decent wages hang in the balance, anxiously await your decision on our request for an urgent preliminary hearing.".

The "15,000 child care workers for whom decent wages hang in the balance" was said to be emotive.  It was further contended that because ACCA did not have the letter, it did not have the opportunity to respond to what was a written submission by the LHMU.  In our view this argument is unsustainable.  The comment is both irrelevant and gratuitous.  In a robust industrial relations environment such language often features.  The Commission is well used to dealing with such remarks and in any event, on any reading of this paragraph, the LHMU is only seeking an urgent preliminary hearing.  Given that there was a preliminary hearing the day after the letter was received it is to be assumed that any anxiety on the part of child care workers ceased at that point.  Further, it is unremarkable that a union and its members, preparing to embark on a lengthy pay equity proceeding, would do so if they held the view that current wages were adequate.  Such a view on the part of the LHMU, expressed in a piece of correspondence to any Member of the Commission, can hardly be grounds for supposing that the Member will be unable to bring a fair and impartial mind to issues arising in either interlocutory proceedings or to the determination of the substantive application.
In our view there is no reasonable basis for contending apprehended bias on the basis of this paragraph when the existence of the letter was clearly made known on the transcript and the experienced advocate for ACCA did not raise any concerns at the time.

Perhaps an Anshun estoppel argument in respect of the correspondence of 12 December 2005 could also be advanced however this was not raised by either party and we have not relied upon it:  see Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589.

(iii)
Representations and the Chronology

In respect of the concerns raised in the 1 November 2005 transcript and the provision of a chronology, ACCA apprehend bias on the part of the Full Bench for the following reasons:  
(1)
there had been representations and communications made to the Full Bench and these were not made in the presence of ACCA;

(2)
the representations were made by unknown persons and a chronology provided to unknown persons;

(3)
the chronology was not provided with the consent of ACCA; and

(4)
the chronology was not provided to the respondents or consented to by the respondents.

It is apparent from the Vice President's comments on p. 149 of the transcript, where the matters of the representations and chronology are canvassed, that the Vice President was expressing displeasure that the Full Bench was being blamed for the delays in the hearing of the application.  It is also apparent that the Vice President was making it clear that the fault for any delay in the proceedings rested with the LHMU.  The Vice President also stated that a chronology of events had been prepared and provided to those who had alerted the Vice President to the agitation by local parliamentarians.  There is no indication that any pressure was brought to bear on the Full Bench by persons not party to the proceedings to expedite them.  There is also no indication that any agitation was undertaken by persons who stood to benefit from the proceedings.  All that the exchange indicates is that the Full Bench was stating clearly on the record, that any delay in the LHMU claim being heard and determined, was attributable to the LHMU.
At no time during the hearing of 1 November 2005 did Mr Moloney seek to pursue this matter or request a copy of the chronology.  A complaint of private representation leading to a claim of apprehended bias about the matter was only made for the first time on 3 January 2006 although p. 149 of the transcript was raised before the President in the appeal heard on 9 December 2005.   
Further, it is important to note that after the hearing on 1 November 2005, Mr Moloney emailed the Associate to Commissioner Fisher seeking information about the matters raised by the Vice President on p. 149 of the transcript.  The matter was referred to the Vice President who subsequently had a telephone conversation with Mr Moloney.  During that conversation Mr Moloney requested a copy of the chronology.  That request was denied and at no time was it renewed in open proceedings or in correspondence.  ACCA now complains that the chronology was not provided to it, nor did it have an opportunity to comment on it.

The submission does little credit to ACCA.  Through its advocate it has made private requests to Members of the Full Bench and now seeks to delay proceedings on the basis that the LHMU has made private representations.  Any fair minded person who was present in the court room or who has read the transcript of the Vice President's remarks on 1 November 2005 at p. 149 could be left in little doubt that she was most unhappy that the Full Bench was being subjected to criticism for allegedly delaying proceedings.  Moreover, to suggest that the Full Bench has bowed to the pressure of persons unnamed in that context is baseless and devoid of merit.

The fact is that prior to the directions order of 30 November 2005 no dates of hearing for the substantive application had been formally listed.  Dates in March and April 2006 were reserved, however, final dates were dependent on the outcome of conciliation before Commissioner Fisher.  That dates had not formally been set was acknowledged by Mr Moloney (p. 194 of transcript).  Earlier dates in the diary became available and were utilised.  The President stated in the appeal decision of 21 December 2005 that "there is certainly room for argument that the Full Bench has a clear view that because days are available in February, those days should be used to secure a prompt hearing of the matter".

In our view there is no reasonable basis for contending apprehended bias because of the comments made by the Vice President on page 149 of the transcript or on the basis that a chronology of the proceedings was supplied to any person.  Indeed any member of the public could prepare a chronology by simply accessing the Registry file in relation to the LHMU application.  It is also relevant that no issue was taken with the comments of the Vice President or the preparation of the chronology in the many hearings before the Court and the Commission since 30 November 2005 in relation to the LHMU application.  
Findings

Having found that the individual representations relied upon by ACCA do not meet the test for apprehended bias, we reiterate our view that when taken collectively, the conduct complained of does not constitute grounds for any Member of this Full Bench or the previously constituted Full Bench to disqualify herself or himself from hearing and determining the substantive application, either at an interlocutory or final stage.  No fair minded person, informed of all of the relevant facts and circumstances of this case, could reasonably apprehend that Members of the Full Bench as currently and previously constituted would not decide procedural matters or the substantive application impartially or without prejudice.

It should also be noted that ACCA, the party claiming bias, has at all relevant times been advised by a senior member of a firm of experienced industrial relations practitioners and by learned senior counsel.  In conclusion, ACCA and its officers and members, properly advised, could have no reasonable basis for alleging apprehended bias. 
Decision of the Vice President

There is in my view no basis whatsoever for this application alleging apprehended bias on the part of myself, Commissioner Fisher and Commissioner Bechly.  There was no material put to the Full Bench by ACCA that would establish even the slightest suggestion that a fair minded person could have a reasonable apprehension that Members of this Full Bench and Commissioner Bechly would not decide the case impartially or without prejudice.  Rather the application is one generated because ACCA's submission on 13 December 2005 for a delay in the hearing of the substantive application was not acceded to by the Full Bench (Vice President Linnane and Commissioner Fisher) and ACCA and its representatives envisaged that the Full Bench, even though differently constituted, would not accede to a further submission that the hearing be delayed:  see Re JRL; Ex parte CJL  per Mason J and the decision of President Hall in the appeal heard on 21 December 2005.  This is not a proper basis for an apprehended bias application. 
When Mr Murdoch SC attempted to be heard in this matter the bias argument was directed at me.  When Mr Murdoch SC failed in his attempt to appear, the bias argument extended to all Members of the Full Bench as currently constituted and Commissioner Bechly:  see paragraphs 5 and 25 of Mr Moloney's written submission.  To provide a written submission suggesting that Commissioner Asbury disqualify herself on the basis of bias is extraordinary to say the least.  It is astonishing that a Senior Counsel and an experienced advocate would put such a submission in writing to the Full Bench.   The hearing of this bias application was Commissioner Asbury's first involvement in the matter.  To include her in the application for apprehended bias indicates the lack of care that was taken in preparing the written submissions.  In my view the lack of any basis for this application indicates the tactics that ACCA will adopt in order to delay the determination of the substantive application prior to 1 March 2006.   
A review of the transcript of the various procedural hearings on the substantive application will reveal that the Full Bench has expressed its concern about the delay in progressing the application on more than one occasion.  At no stage prior to 30 November 2005 had any direction as to the hearing dates been given.  When directions were issued on 30 November 2005 the Full Bench (Vice President Linnane and Commissioner Fisher) had before it correspondence from Livingstones on behalf of ACCA dated 18 November 2005, from Children's Services Employers Association Queensland, Union of Employers dated 21 November 2005 and from Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers dated 22 November 2005 each advising the Full Bench, inter alia, of their respective clients' unavailability to attend hearings in the week commencing 23 January 2006 in addition to the correspondence from the LHMU dated 28 November 2005.  Each of the requests as to timetabling in that correspondence was taken into consideration and accommodated when the directions were issued on 30 November 2005.  None of that correspondence had any notation on it that it had been copied to other parties.

Having considered the material before the Full Bench I find there is no basis for me to disqualify myself on the ground of apprehended bias.

Decision of Commissioner Fisher

The history of this application clearly shows that it has been long and tortuous.  The Full Bench, as constituted by Vice President Linnane, Commissioners Fisher and Bechly has been concerned about the length of time this application has been on foot without proceeding to a merit argument.  That much is evident by the comments made by the Full Bench on 15 July 2004 as well as the comments made by the Vice President (on behalf of the Bench) on 1 November 2005, more than 12 months after the initial comments were made.

It is a quantum leap from expressing concern about delay to then contend, as ACCA do, that the listing of dates in February 2006 resulted from pressure being applied to the Full Bench from these so-called private representations.  On the basis of the history outlined above this contention has no basis in fact.  As mentioned earlier dates of hearing of the application had never been formally listed.  Earlier dates became available and the hearing listed for those new dates.  That earlier listing addressed the Full Bench's stated concern about the age of the application.  The correspondence from a number of parties was taken into consideration before the directions order of 30 November 2005 was issued.  Any suggestion that the Full Bench has improperly acted on so-called private representations when such representations have always been part of the file or made known in open court is simply misconceived.

The law on apprehended bias shows that the test is that of a reasonably informed, fair minded person.  In my view any fair minded person, reasonably informed of all of the relevant facts and circumstances of this case, could not reasonably apprehend bias on the part of the Members of the Full Bench (Vice President Linnane and Commissioners Fisher and Bechly) either collectively or individually in terms of the listing of dates or in respect of a hearing of the substantive matter.  
While I have carefully considered the arguments put on behalf of ACCA, I find that they have little merit and are largely arguments made without foundation.  Accordingly, and in light of all of the foregoing, I can find no reason for me to disqualify myself on the grounds of apprehended bias.

Decision of Commissioner Asbury

Although ACCA does not seek that I disqualify myself from these proceedings, I find it necessary to express a view in relation to the application for three of my colleagues to disqualify themselves from further dealing with the LHMU application on the ground of apprehended bias.  An application seeking disqualification on this ground is a serious matter, and is more so when the basis for it is previous decisions, rather than pecuniary interest.  While I accept that parties in proceedings before the Commission are entitled to make applications for tactical reasons, I am strongly of the view that an application alleging apprehended bias against Members of the Commission is not a legitimate means to achieve any other purpose than that to which it is directed.  I am also of the view that such an application should only be made where apprehended bias is arguable.

In the present case, three senior Members of the Commission - Vice President Linnane, Commissioner Fisher and Commissioner Bechly - have been subjected to a baseless and unsustainable application.  In support of this application allegations have been made which challenge the integrity of Members of the Full Bench, including an absurd implication that Members of the Full Bench have concealed letters from the parties and from the President.  Such allegations have been made without any evidence or foundation.  It is a matter of great regret that practitioners with considerable experience in this jurisdiction would make such an application in the circumstances of this case.  If it is seriously suggested that the events in this case could give rise to such an application, then the result would be to effectively allow parties to proceedings to control their allocation to Members of the Commission.   In my view, a further directions hearing should be conducted immediately for the purpose of canvassing issues relating to directions.  
Order accordingly.

D.M. LINNANE, Vice President

	G.K. FISHER, Commissioner.

I.C. ASBURY, Commissioner.
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