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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION

Industrial Relations Act 1999 - s. 60 - application for equal remuneration orders

Industrial Relations Act 1999 - s. 125 - application for amendment

Liquor Hospitality and Miscellaneous Union, Queensland Branch, Union of Employees AND Children's Services Employers Association Queensland Union of Employers and Others (B/2003/2133)

	DEPUTY PRESIDENT BLOOMFIELD
	

	COMMISSIONERS FISHER AND ASBURY
	24 March 2006


Application for equal remuneration order and amendment - Industrial Relations Act 1999 ss. 60 and 125 - Interim decision - Inspections and evidence - Commission findings - Interim increases granted based on current classification structure - Increases to be phased in - New position and rate of pay Assistant Outside School Hours Care facilities Co-ordinator - Salary packaging - Term Time Employee - Decision reserved on remaining matters - Further written decision with reasons to be issued.
INTERIM DECISION

The Full Bench has had the opportunity to inspect a number of child care centres, to hear evidence from workers, owners and managers in the child care industry as well as expert evidence from academics and other professional persons.  The evidence is fresh in our minds and, as the parties would undoubtedly have noticed, the Full Bench has taken an active interest in the evidence as it was being given.

Although we have not reached a final conclusion with respect to all matters that have been argued before us we consider that the evidence is sufficiently clear for us to make the following findings:

· that the work performed by childcare workers has been historically undervalued based on the gender of the workers.
· that having regard to the nature of the work, skill and responsibilities required the work performed by child care workers is currently undervalued.  The evidence of Professor Tayler and Ms Lawson was particularly relevant to this finding.  We also consider that various skills such as multi-tasking; communication skills and domestic skills ought now be taken in to account in order to provide a proper assessment of the work.  The attempt to diminish the value of certain skills by some employer witnesses is inconsistent with the evidence that child care workers provide a quality service to parents and children and perform important work for the community as a whole.  Being entrusted with the care and development of a precious resource is a role that ist "intrinsically important to the public interest", as the AIRC said in its January 2005 decision (PR954938).  Child care workers are deserving of respect and payment commensurate with the value of the work that they perform;
· that the Certificate III qualification gained by childcare workers is equivalent to Certificate III qualifications obtained by other occupational groups;
· that mandating of qualifications for child care workers has impacted on the value of their work;
· that the conditions under which the work is performed have not been adequately taken into account when assessing the value of the work.  In particular we have taken into account such conditions as:
-
the intensity of the work;
-
dealing with human waste;
-
the physical demands of the job.
· that a number of other relevant work features have been identified during the course of proceedings.  These have applied to a sufficient number of child care workers for us to conclude that these features should now be considered in assessing the value of the work.  Some of these are:
-
unpaid attendance at meetings out of hours;
-
attendance at skills development courses in the employee's own time and sometimes at their own expense;
-
regular changes to starting and ceasing times;
-
the performance of security functions;
-
responsibility for the cost of renewing a Blue Card.

We note that few, if any, of these work features would be present in traditional predominantly male occupations.

We think that Ms Carrick was correct when she described the wages paid to child care workers as "appallingly low".  We accept without reservation, and based on the evidence before us, that wage rates for child care workers deserve to be increased.  Where pay inequity is found it must be rectified.  This is a requirement of the Industrial Relations Act 1999 and the Equal Remuneration Principle.  
Our difficulty is how to achieve pay equity and balance the intrinsic importance of the work to the public interest with another public interest consideration, that is, of ensuring that child care retains its quality and remains both affordable and accessible.  Maintenance of this second public interest consideration will continue to enable women to have a real choice about entering or remaining in the workforce.  There is, as Ms Carrick also said, a "healthy tension" between ensuring appropriate rates for child care workers and the affordability of child care.

We reject the application made by the Liquor Hospitality and Miscellaneous Union, Queensland Branch, Union of Employees (LHMU) for the quantum of increases sought as excessive.  We think it goes further than achieving equal remuneration and certainly puts at risk the second public interest consideration mentioned above.
We are however satisfied that based on our conclusions about the value of the work that child care workers should not experience further delay in achieving rates that properly reflect the value of their work.  We are concerned about the length of time this application has taken to reach a substantive hearing, particularly given that it is one where the argument for pay increases is compelling and in light of increases announced by the AIRC (albeit on different grounds) in January 2005.

Accordingly, we have decided to grant interim increases based on the current classification structure.  We have decided to award wage increases consistent with the decisions of the AIRC in respect of the Victorian and ACT child care awards (PR 954938 and PR957914) which are, to varying degrees, in accord with rates prepared by Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers (QCCI) and Children's Services Employers Association Queensland Union of Employers (CSEAQ) as well as by the Roman Catholic Archdiocese.  The increases will be phased in six installments over 2 ½ years commencing 10 April 2006.  We note that all of those organisations and the Associations represented by Mr Moloney all supported some measure of wage increase for child care workers.
We have not reached a final conclusion about the classification structure that should apply, except to the extent that provision will be made for a new position and rate of pay for an Assistant Outside School Hours Care facilities (OSHC) Co-ordinator.  Out of an abundance of caution we have also retained a number of classifications which might not have relevance beyond 31 August 2006 because of changed legislative requirements dealing with the holding of mandatory qualifications.  The continued inclusion of such classifications are  a matter which the parties will be given an opportunity to address in the future if it becomes necessary once our decision on the classification structure is released.
We have also not been able to reach conclusions about all of the other aspects of the LHMU's claim and thus reserve our decision on those matters.

With respect to the counter-claim filed by the QCCI we have accepted the arguments in support of new clauses related to salary packaging and term-time employment, however, we have decided to modify the clauses sought in the following respects:
Salary packaging:  In light of the opposition by the LHMU to the inclusion of overtime in the clause we have decided to delete the proposed sub-clause (h).  In addition, we have decided in the introductory words to add after the clause "where agreed between the employer and employee" the words "as signified by the written consent of the employee".  We consider the addition of these words addresses the concern expressed by the LHMU in their submissions in reply.

Term Time Employee:  The proposed clause would apply to employees of any child care operation covered by the terms of the Award.  The LHMU is opposed to its insertion.

Evidence was given in support of the proposition by the Roman Catholic Archdiocese with respect to their OSHC.  The Archdiocese is involved in the operation of a substantial number of such OSHC facilities.  We note that the Archdiocese intends that this form of employment would be available to employees engaged in OSHC who would otherwise be engaged on a casual basis and that term time employment is intended to provide permanency of employment.

In light of this evidence we propose to approve the operation of a clause allowing for the working of term time limited to those facilities in which the Roman Catholic Archdiocese is involved.  By approving the insertion of such a clause we accept that the intention of the clause is that outlined above, that is, to provide casual employees with secure employment.  That intention will be reflected in the following clause which will be added to the clause proposed by QCCI.
"Such arrangements shall only be implemented with the written consent of the employee.  The written consent is to be kept with the time and wages records".

A number of elements of the counter-claim were not ultimately pressed by the QCCI and they will not receive any further consideration by us.  
An amendment to the Award to reflect this interim decision accompanies this decision.
We reserve our decision on the remaining matters, including whether any further wage increases will be granted.  A written decision providing all of our reasons will be issued in due course.
Order accordingly.

	A.L. BLOOMFIELD, Deputy President.
G.K. FISHER, Commissioner.
I.C. ASBURY, Commissioner.
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