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DECISION
[1]
On 15 December 2003 the Australian Liquor Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees, as it then was, (now the Liquor Hospitality and Miscellaneous Union, Queensland Branch, Union of Employers (LHMU)), filed an application seeking pay equity for Dental Assistants (DAs) employed under the Dental Assistants’ (Private Practice) Award – State (the DAs Award).  The application sought orders in two stages, viz.:

(i) an order under s. 326 of the Industrial Relations Act 1999 (the Act) seeking various things in connection with a survey of wages and working conditions of DAs employed in private sector dental practices;  and
(ii) an order under s. 60 of the Act to increase the remuneration of DAs employed under the above mentioned Award, in conjunction with an order under s. 125 of the Act, to amend the Award to provide for an extended career path, increased remuneration and additional allowances.

[2]
Stage 1 of the application was the subject of several conferences in early 2004 chaired by Commissioner Fisher.  Through the conference process the LHMU sought the agreement of the Australian Dental Association (Queensland Branch) Union of Employers (ADAQ), the respondent industrial organisation of employers, to the content and distribution of the survey.  For reasons unnecessary to be detailed here, agreement could not be reached.  As a consequence of matters discussed during the conferences and the inability to reach agreement, the LHMU filed an amended application in August 2004.  That amended application still sought an order under s. 326 of the Act for a survey but removed aspects requiring the participation of the ADAQ.

[3]
Because of the absence on leave of Linnane VP and Bechly C at the time, the hearing of Stage 1 of the application was reallocated to another Full Bench (Fisher ADP, Blades and Thompson CC).  The hearing was held on 22 September 2004.  The amended application before the Full Bench for consideration was in the following terms:

“(a)
That the survey of working conditions of dental assistants (DAs) working in private practice, which has been developed by the LHMU with a consultant from the University of Queensland (UQ), be distributed by and returned to the Registry of the Queensland Industrial Relations Commission.  That the survey be distributed as soon as practicable after the making of these orders, to be returned one week later and that a follow up reminder one week later and that a follow up reminder postcard also be distributed by the Registry at this time.  The survey is attached hereto and marked Attachment 1.

(b) That the survey be mailed to approximately 50% of the cohort of DAs currently working in private practice in Queensland.  The sample is to be selected by Ms Tricia Rooney (the consultant from UQ) (our parenthesis).

(c) That the employers of all DAs in the sample referred to in (b) above, be directed by the Commission to allow DAs to complete the surveys in paid time, confidentially and without influence of the employer or others.”.
[4]
In respect to paragraph (a) of the application during the conference process the Commission had offered the resources of the Registry to distribute and collate the surveys and to mail out a follow-up postcard.

[5]
The contentious issue was that of paid time for completion of the survey and was a matter strongly opposed by the ADAQ.  Having heard the submissions of the parties, the Commission issued the following decision from the Bench:

“We have considered the submissions made in relation to stage one of the application by the LHMU.  We accept that section 326 of the Act provides an inclusive rather than exclusive list of interlocutory proceedings.

We do not, however, consider that we have power pursuant to section 326 of the Act or indeed any other section of the Act to make the orders sought in the application.

We appreciate that written and oral evidence is to be given by both Dentists and Dental Assistants alike.  However, we believe that the survey is a necessary and relevant ingredient to the Commission's understanding of the work and working conditions of dental assistants.

We consider that the Commission is likely to be better informed about the matters if a reasonable response rate to the survey is received.

To that end, the Commission is prepared to offer the resources of the Registry to distribute the survey, accept returns and to distribute the follow-up postcard, encouraging a response to the survey.

The matter of sample size is a matter for the LHMU to determine.  The Commission is also prepared to issue a covering letter to the survey, encouraging dental assistants to complete and return the survey to the Registry so that the Commission and the parties to the application have the best information available.

Whether the survey is completed at work or outside work is a matter for the dental assistant concerned to determine.  Any dental assistant wishing to use paid time to complete the survey should raise that matter with their employer.

If the request is able to be met without interrupting work flows, then we would expect that consent would not be unreasonably withheld.  Wherever the survey is completed, it should be done so confidentially and without the influence of others.

We would also suggest to the union that it consider the appropriateness of numbering the survey instrument…” (p.  55 transcript).

[6]
In the result the LHMU supplied the mailing addresses of private practices to be included in the survey.  The Registry distributed the surveys on 1 November 2004, collected the returns and sent the follow-up postcard.  The Registry staff were not involved in collating any information from the survey.  Their role was of a central distribution and collection point, designed to lend independence to the survey.

[7]
Enclosed with the survey instrument were two covering letters under the signature of the Industrial Registrar.  One letter was addressed to DAs to advise them of the purpose of the survey and to encourage them to complete and return the forms.  The second letter was addressed to Dentists, again advising them of the purpose of the survey and seeking their co-operation in the process.

[8]
More will be said about the survey results later in this decision.

[9]
Following the collation and analysis of the survey results the LHMU filed a further amended application on 14 February 2005.

The LHMU Further Amended Application

[10]
The pay equity elements of the LHMU further amended application are:

(i) a new classification structure incorporating three new levels of Practice Manager and a new level for DAs who hold a Certificate IV;

(ii) substantially increased wage rates for all levels of the classification structure;

(iii) three increments for DAs who hold a Certificate III in Dental Assisting and who have six months’ work experience;

(iv) a reduction in relativity for a DA who holds a Certificate III but has no work experience; and
(v) new allowances for disability, professional development, first aid and use of motor vehicle for work related purposes.

[11]
The LHMU also took the opportunity in its application, to address other issues of concern, viz.: 

(i) providing more detailed requirements that all employees be advised in writing of their employment category, rate of pay, classification and working hours;

(ii) amending the clause regarding payment for evening work to ensure casual employees are also paid at the same rate that applies to permanent employees plus the casual loading;*

(iii) clarifying that work is only to be performed on five consecutive days, Monday to Saturday inclusive, 

(iv) ensuring that casual employees are also paid at time and a-half in addition to the casual loading for ordinary hours worked on a Saturday;*

(v) inclusion of a first aid allowance;

(vi) provision for a car allowance;

(vii) updating bereavement leave provisions to include same sex partners;

(viii)
requiring a copy of the Family Leave Award 2003 to be displayed in the workplace;

(ix)
incorporating the issue of sick leave for caring purposes (presently provided by the Family Leave Award 2003) in the DAs Award; and
(x)
updating the Uniform Allowance clause.

*
These amendments may also have a pay equity component.

ADAQ Counter Claim

(i)
Clerical Employees Award – State 2002

[12]
The counter claim originally filed by the ADAQ on 14 March 2005 sought amongst other matters, to exclude the application of the Clerical Employees Award – State 2002 (Clerical Award) to clerks employed in private dental practices.  The purpose of this was to remove confusion in dental practices concerning the application of the Clerical Award and the application of the DAs Award which also includes reference to some clerical duties.  The ADAQ proposed to have all employees (except Practice Managers) in dental practices classified as DAs.  Some DAs would then perform dental assisting work exclusively, some would perform a combination of dental assisting and clerical duties and others would perform clerical duties exclusively.

[13]
The LHMU objected to the Commission hearing that aspect of the counter claim for the following reasons:

(i) it was outside the scope of the originating application that deals with pay equity;

(ii) there had been no consultation with either the LHMU or Australian Municipal, Administrative, Clerical and Services Union, Central and Southern Queensland Clerical and Administrative Branch, Union of Employees (AMACS);

(iii) the counter claim had the potential to have an adverse effect on clerical employees; and
(iv) past attempts to achieve the same end had come to nought.

[14]
Mr Healy, appearing for AMACS, also opposed this element of the counter claim.  He advised that AMACS had not been served with the LHMU application or the ADAQ counter claim as it was not a party to the DAs Award.  No meetings in respect of the matter had occurred.  The main argument advanced by Mr Healy was that this element of the counter claim failed to comply with Rule 43 of the Industrial Relations (Tribunals) Rules 2000.  Mr Healy sought that this element be dismissed or alternatively, the Commission refrain from hearing it under s. 331 of the Act.

[15]
The Commission, while acknowledging the rationale of the ADAQ claim, considered that the late involvement of AMACS and their inability to defend their position without delaying the proceedings, were sufficient reasons for the Commission to refrain from hearing those parts of the counter claim dealing with the exclusion of the Clerical Award.  As a consequence of that decision, the ADAQ later formally amended their counter claim to remove the relevant references to the Clerical Award.

(ii)
Other Elements of ADAQ Counter Claim
[16]
The other elements of the ADAQ counter claim are:

(i) inclusion of a new clause providing that wages are not to be reduced, or benefits, privileges or concessions withdrawn as a result of amendments flowing from these proceedings;

(ii) a new classification structure incorporating a new level for DAs who hold a Certificate IV and three new levels of Practice Manager;

(iii) the reduction in relativity for a DA who holds a Certificate III but who does not have any work experience; and
(iv) new levels of junior rates of pay.
Areas of Accommodation

[17]
In its final submissions, the ADAQ advised that it had revised its position towards a number of elements of the LHMU further amended application.  The ADAQ advised it was not opposed to several concepts contained in the further amended application and, with discussion with the LHMU, agreement was foreshadowed.  These areas are:

(i) the contract of employment clause requiring employers to be advised in writing of the employment status etc.;

(ii) the first aid allowance:  provided that the clause was amended so that the allowance would be paid to an employee appointed in writing as the First Aid Officer;

(iii) the car allowance:  subject to confirmation that the rates sought were those approved by the Australian Taxation Office;

(iv) that ordinary hours be worked on a maximum of five consecutive days, Monday to Saturday inclusive;

(v) the inclusion of same sex partners in the Bereavement Leave clause;

(vi) the display of the Family Leave Award 2003; and 
(vii) that casuals receive additional payment for evening work plus the casual loading.

Other Appearances

[18]
The Queensland Council of Unions (QCU) appeared in support of the application by the LHMU.  The QCU participated in the conferences before the Commission and provided submissions outlining the quest to achieve pay equity.  The QCU final submissions also analysed the statistical data presented in evidence and addressed relevant provisions of the Act.
[19]
The Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers entered an early appearance but did not have any ongoing involvement in the proceedings.

Inspections

[20]
To assist in understanding the work of the DAs, the LHMU requested the Commission to undertake inspections.  Three inspections were conducted on 25 November 2004 at the following locations:

· Inala Community Oral Health

· Children’s Oral Health

· Teachers Union Health.

[21]
The first two locations are facilities operated by Queensland Health and as such are outside of the scope of the application.  The LHMU had sought the assistance of the ADAQ in arranging inspections of private practices but for a range of reasons the LHMU’s requirements were unable to be accommodated.

[22]
At Inala Community Oral Health the Commission viewed infection control procedures including the equipment and chemicals used; maintenance of equipment; materials and equipment used in dental procedures; the stores area and the conditions under which work is performed.  Whilst at Children’s Oral Health, the Commission witnessed some chair side assisting by DAs; infection control; DAs taking X-rays; DAs interaction with juveniles and their parents as well as work performed by Dental Technicians.  At the Teachers Union Health facility the Commission saw DAs working at chair side for a range of procedures; infection control; a central sterilizing unit and X-ray development.

[23]
Teachers Union Health, as its name implies, is a large practice owned by the Queensland Teachers Union Health Society.  DAs in that practice are engaged pursuant to the Dental Assistants’ (Exclusive of Public Hospitals) Award – State and a certified agreement, viz., Queensland Teachers Union Health Fund – Certified Agreement No 4.  Teachers Union Health is the only private practice in Queensland which has a certified agreement covering DAs.
Evidence

[24]
When the hearing on the substantive part of the LHMU further amended application (Stage 2) and the ADAQ counter claim occurred in April 2005 evidence was heard from a number of witnesses.  Their evidence concerned the work of DAs, the education, training and qualifications of DAs, the conditions under which work is performed, the change in work value and the recent amendments to the Dental Practitioners Registration Act 2001 which have, amongst other things, extended the duties DAs can be required to perform.  In addition, evidence was taken from Ms Rooney in relation to the LHMU survey of DAs and from Dr Whitehouse concerning an analysis commissioned by the LHMU of ABS data.

[25]
The list of witnesses is provided below.

LHMU

Jeanette Hancock, Dental Assistant, Yeppoon
Manola Todkill, Practice Manager / Tutor and Teacher of DAs Certificate III, South Bank TAFE
Charelle Davis, Dental Assistant, Teachers Union Health
Margaret Eastaughffe, Senior Dental Assistant, Moorooka / Past President of Dental Assistants Association of Australia (Qld Branch)
Nicole Bennett, Dental Assistant, Teachers Union Health
Anne Daniel, Senior Dental Assistant, Taringa
Cathy Heenan, Dental Assistant, Wynnum Hospital Dental Clinic, Bayside District Health Service / LHMU State and National DA delegate.
Ann Maree Ford, Course Co-ordinator/Workplace Training Officer in Dental Assisting, South Bank Institute

Dr Jane McAdam, Dentist, Richmond Road Dental Pty Ltd
Dr Mark Zavialar, Dentist, private and public sector
Dr Jenny Smyth, Senior Lecturer School of Dentistry, University of Queensland
Professor Laurie Walsh, Professor of Dental Service and the Head of the University of Queensland School of Dentistry
Dr Richard Olive, Chairman of the Dental Board of Queensland / Principal of Brisbane Orthodontics
Patricia Rooney, Lecturer, Industrial Relations and co-ordinator of Master of Employment Relations, University of Queensland 

Dr Gillian Whitehouse, Associate Professor, School of Political Science & International Studies, University of Queensland.
ADAQ

Paul Andrews, Chief Executive Officer, ADAQ

Lyn Hunt, Manager, Education and Training, ADAQ

Judith Cooper, Education and Training Officer, ADAQ

Dr Anthony Abussi, Principal and Director of Abussi Dental Pty Ltd which, together with Mahoney Dental Pty Ltd, operates Manly Village Dental Surgery

Dr Grant Beresford, sole trader, Brisbane West Dental Group

Dr Julie Birch, Principal and Owner, Mountain Creek Dental

Dr John Christensen, Principal and Director of John E. Christensen (Dental) Pty Ltd trading as Keppel Dental, Yeppoon

Dr Rober McCray, Owner and Director of R.W.A. McCray Dental Pty Ltd, Senior Vice-President, ADAQ

Professor Ian Meyers, Professor and Chair of General Practice Dentistry, University of Queensland and Owner, Director and Principal Dental Practitioner, I.A Myers Dental Pty Ltd.

[26]
As issues relating to training and equivalence of qualifications gained some pre-eminence during the hearing, the Commission arranged for Kerry Krebs, Manager, Compliance Unit, Department of Employment and Training, to give evidence about these issues.  His evidence was the subject of cross-examination by both the LHMU and ADAQ.

[27]
It is not our intention to summarise the evidence given by each of the witnesses.  We record that all of the evidence has been taken into account in reaching our decision.  Where relevant, reference shall be made to aspects of the evidence.

Context of the Claim

[28]
In September 2000 the then Minister for Employment, Training and Industrial Relations directed the Commission, as constituted by Commissioner Fisher, to conduct an inquiry into pay equity in Queensland.  The Inquiry was given a period of six months, commencing 2 October 2000, in which to inquire into the issues and to provide a report to the Minister.

[29]
Three terms of Reference were established by the Minister.  These were, inter alia, to consider:

(i)
the extent of pay inequity in Queensland;

(ii)
the adequacy of the current Queensland legislation for achieving pay equity; and

(iii)
a draft pay equity principle which might be adopted in Queensland.

[30]
Reference was also made in the Terms of Reference to the New South Wales Pay Equity Inquiry.  The NSW Industrial Relations Commission had received a direction from its Minister in 1997 to conduct an inquiry into pay equity in that State.  The hearings and research undertaken by Justice Glynn in the course of that Inquiry were extensive and thorough.  The Terms of Reference established for the Queensland Inquiry made it clear that the work undertaken by the NSW Inquiry was not to be repeated but used as a base from which to focus the Queensland Inquiry.  The Queensland Inquiry generally supported and adopted the findings of the NSW Pay Equity Inquiry Report.

[31]
The report of the Queensland Pay Equity Inquiry was published as Worth Valuing on 30 March 2001.  One of the chapters of Worth Valuing is devoted to a case study of DAs conducted as part of the Inquiry.  When the Queensland Inquiry commenced both the New South Wales and Tasmanian Industrial Commissions had issued a pay equity or equal remuneration principle but no cases had yet been conducted.  This led the Queensland Inquiry to comment that the ability of the principles to deal with the task of assessing the value of work predominantly performed by women remained untested and led to the adoption of the case study approach (Inquiry Transcript p. 3).

[32]
The aim of the case study was two fold:

(i) to provide the parties with the opportunity to analyse, assess and value work in a gender neutral way by “unpacking” the skills of a female dominated occupation; and

(ii) to provide the parties with the opportunity to comment on the elements of the draft pay equity principle.

[33]
The occupation of DAs was determined by the Inquiry to be the subject of the case study as it was female dominated and was found in both the public and private sector.  The Inquiry made it clear that while the case study was not designed to produce a tangible result for DAs, the Inquiry might express a view about whether any undervaluation of work was found in the Report to the Minister (Worth Valuing, p. 103).

[34]
To assist the parties, the Inquiry produced two documents:

· a resource document to assist in examining the value of work, with a focus on keys to undervaluation of work (Worth Valuing, Appendix 7); and 
· award histories for both the public and private sector awards (Worth Valuing, Appendix 8).

[35]
The chapter “Dental Assistants’ Case Study” sets out in detail the matters examined including the training of DAs; their work, including the identification of “soft skills”; and past wage determination.  The Inquiry concluded that:

· there had been a soft skills had not been considered a component of the DAs work;

· failure to recognise or inadequate recognition of skills and responsibilities;

· no weight had been placed on the conditions under which work was performed in assessing the work value of DAs; and

· working of unpaid overtime and participation in training out of work hours and at the employee’s expense may contribute to the undervaluation of work (Worth Valuing, p. 133).

[36]
The Inquiry also commented on the usefulness of award histories to understand the position of the occupation and on the profile of undervaluation indicators to gain a picture of the occupation.  (Worth Valuing, p. 134)
[37]
The LHMU application which is now before the Commission has its origins in the Dental Assistant’s Case Study conducted by the Queensland Pay Equity Inquiry.  The LHMU was able to build on the resource documents produced by the Inquiry, the evidence adduced at that time and the conclusions reached by the Inquiry as identified above to develop its claim.

[38]
Regardless of the material before the Inquiry and its findings in relation to DAs, to be successful now the LHMU must substantiate its claim based on the evidence produced and submissions made as part of these proceedings.  The LHMU has attempted to do that by:

· commissioning an academic to prepare and analyse a comprehensive survey on the pay and working conditions of DAs in the private sector;

· calling evidence from DAs, Dentists and educators;

· providing comprehensive submissions including a detailed award history; and
· producing evidence that shows the wage disparity between DAs and predominantly male occupations.

Pay Equity Cases

[39]
The NSW Industrial Relations Commission introduced the “Equal Remuneration and Other Conditions Principle” as part of its Wage Fixing Principles on 30 June 2000.  A Pay Equity Principle was adopted by the Tasmanian Industrial Commission on 6 July 2000 as part of its Wage Fixing Principles.  In Queensland a Full Bench of the Commission established the Equal Remuneration Principle, separate from the Wage Fixing Principles on 29 April 2002 (2002) 170 QGIG 15.
[40]
Despite the existence of these Principles for more than five years, only one pay equity case has been undertaken prior to the DAs case now before the Commission.  This was the Crown Librarians Case in NSW [2002] NSWIR Comm 55.  The parties in that matter agreed that the work of the occupations under review had been undervalued.  The NSW Commission agreed and hence did not require the parties to show with any degree of detail how the application met the legislation and the Principle.  The absence of precedents in this or other jurisdictions has made it difficult for the parties to determine how to conduct their respective cases.  For its part, the LHMU relied on the guidance provided by the NSW and Queensland Pay Equity Inquiry reports.

[41]
As was noted in Worth Valuing:

“pay equity is a relatively new mainstream industrial relations issue and the concept is not widely understood at present.” (p. 140).

[42]
Even though those words were written four years ago, the dearth of pay equity cases means that those sentiments hold true today.  “Pay equity” is defined in Schedule 5 of the Act to mean “equal remuneration for men and women workers for work of equal or comparable value.”.

[43]
The relative recency of the concept and the need for it to be understood to ensure appropriate application led the Queensland Inquiry to develop a draft principle that was more detailed than any other Wage Principle.  The draft Principle was adopted by the Full Bench with only minor amendment.

[44]
The Equal Remuneration Principle provides comprehensive guidance about the types of matters to be considered.  It provides for the value of work to be assessed having regard to the traditional work value factors of the nature of work, skill and responsibility required and the conditions under which work is performed.  It includes another element for the value of work to be assessed being “other relevant work features” to capture such matters as unpaid overtime or the requirement to undertake training in the employee’s time at their expense.  The difference is that work value change is not required to be shown.

[45]
In addition to the above, when assessing the value of work the Commission is to have regard to the award history to see whether past assessments have been coloured by gender.  At paragraph 6(d) the Commission can also take into account many of the factors including the profile which might indicate the existence of undervaluation as developed by the NSW Inquiry.  Further, the Commission may also consider other factors that may have led to the work of the occupation being examined in a gender biased way.

[46]
The principle makes it clear that “the assessment (of work value) is to be transparent, objective, non-discriminatory and free of assumptions based on gender.” (paragraph 3).  This provision stands as a beacon to ensure that considerations of work value that are based on or in any way related to gender are to be removed entirely.

[47]
As much of our award wage setting history has been done in relation to predominantly male occupations and generally from a male perspective, pay equity cases require a fresh approach, seen through a gender neutral lens and without any gendered baggage from the past brought into the equation.  Pay equity cases require a different approach to be taken and at times, this can be difficult for those involved.  But, given community acceptance of non-discrimination in pay and conditions and moreover, the requirements of the Act for this, there is no other reasonable and equitable approach to the assessment of the value of work.

Profile of DAs – the LHMU Survey Results

[48]
No work value case has been conducted in the past for DAs in the private (or public) sector.  One was lodged in 1981 but subsequently became a consent variation.  Most other changes to the Award have also been by consent.  As a consequence, there is little information about DAs pay and working conditions, except as provided by the Award.  It was for these reasons that the LHMU decided to conduct a survey of DAs.  The stated goal of the survey was to “gain information with regard to aspects of the nature of the work undertaken, and the conditions under which the work is undertaken, as well as the induction, training and qualifications and basic demographics of this group of workers.”.

[49]
Ms Rooney gave evidence that a total of 1,717 surveys of DAs pay and conditions of employment were distributed by the Registry.  Of these 616 usable surveys were returned.  This represents a response rate of 35.9%.  Ms Rooney said that the response rate to the survey was better than had been anticipated and was considered a good rate of response.  It was Ms Rooney’s opinion that “with this number of returned surveys, it is considered we can be 95% confident that the results in the population will be the same as in the sample plus or minus 4%.” (paragraph 3 of exhibit 23).

[50]
Attached to Ms Rooney’s statement (exhibit 23) was:

· the survey instrument;

· a data summary of all responses to the survey;

· a report listing the verbatim responses about the main tasks or duties performed; and
· a report listing the verbatim responses to the questions about the types of laboratory procedures performed.

[51]
Ms Rooney stated that evidence from the survey supports a number of contentions made in relation to the Dental Assistants’ Case Study contained in Worth Valuing.  These included:  the predominance of small workplaces; the tendency for DAs to remain in the occupation for long periods of time; the mixture of paid award rates and some over award payments; and the payment of very few allowances.  She also stated that the survey evidence provides further clarification of a number of elements mentioned in Worth Valuing including the rates of casualisation; turnover rates; levels of schooling and qualifications; the frequency of overtime worked and how that overtime is compensated.  (paragraph 11, exhibit 23)
[52]
The following gives a snapshot of the composition of the DA workforce and their understanding of their industrial coverage.  Other relevant results are included throughout this decision.

Employment Type:

· 46.8% of respondents were employed on a permanent full time basis;
· approximately 40% were employed on a casual basis; and
· 83% reported being happy with their current employment status.

Size of Practice:

· 56% worked in practices with 1 – 2 Dentists; 30.4% with 3 – 4 Dentists; 8.6% with 5 – 6 Dentists and 4.7% with 7 Dentists; and
· 37.7% of respondents reported working in workplaces of 3 – 4 DAs.

Industrial Coverage

· 55% reported being covered by the Award;
· 16.4% reported a separate agreement with their employer;
· 3.6% reported some other arrangement either paid above the Award; Award plus separate agreement; salary package; and
· 1 respondent nominated coverage by a certified agreement.

Gender

· 97.4% were female; and
· 1 respondent was male.

ADAQ Survey

[53]
In December 2002 the ADAQ conducted a survey of members and their practices to gather additional information for this case.  The survey instrument was designed in house but was independently analysed by Ruth Bridgstock, Senior Research Associate at the Centre of Learning Innovation, Queensland University of Technology.  The report prepared by Ms Bridgstock noted that the ADAQ had surveyed 384 Queensland Dentists about their dental practices, concentrating on their DAs’ working conditions and employment.  The Commission was not provided with information about what proportion of their membership this figure represented.  The response rate seemed to be very high – the analysis of responses to some questions indicates that as many as 375 Dentists responded.  Mr Andrews gave evidence that he believed surveys had been sent to approximately 600 Dentists.  In that context a response rate of 384 (or 375) is high.  Without knowing the sample size and the response rate, we have treated the survey results with some caution.

[54]
Ms Bridgstock advised caution with respect to the analysis of two variables because of difficulties with the survey construction.  She also commented that:

“Many of the measures in this survey are of a subjective nature and therefore data should be examined in light of the position of the respondents as employers.” (p. 4 of Attachment 5 to Exhibit 32).

[55]
Ms Bridgstock was not called as a witness in these proceedings.  Against this background the Commission will attribute appropriate weight to the survey findings of the ADAQ where they are relevant to the matters to be determined.  We recognise the survey was conducted in order to assist the Commission in the determination of the complex matters that are before us.  We may however, on occasion, attribute greater weight to the LHMU survey results because many of the difficulties noted with respect to the ADAQ survey do not feature in the LHMU survey.

Analysis of Award History

[56]
The first award to cover DAs (as they are now known) was the Dental Attendants’ Award – State (Exclusive of Public Hospitals) which was made in 1952 by consent.  It contained the following definition:

“Dental Attendant shall mean a female employee who is required to attend to and waits on a Dentist in his surgery or any other place in which work is performed.”.

[57]
The female characterisation of the work of DAs continued until 1989 when, as a result of the second tier variation, gender specific language was removed.  The term “Dental Attendant” continued until 1966 when it was replaced by “Dental Assistant”.

[58]
The equal pay decisions could not apply to this Award because there were no male dental assistants.  Although substantial increases were granted in 1971, 1974 and 1977, during the 1977 matter, the LHMU advocate commented that the lack of the application of equal pay was probably the reason “that the rates are now even below the guaranteed minimum wage despite the fact we are dealing with a skilled area of employment.” (p. 3 of Transcript of Case No. B221 of 1977 (1976) 93 QGIG 773).

[59]
The initial Award provided for a seven-step classification structure with progression each six months, up to the fourth year of service.  This classification structure remained until the 1989 second tier variation when a four-step structure was inserted (1989) 130 QGIG 480.  This structure condensed the seven steps into four with annual progression replacing the six month progression.

[60]
In 1994 the Award was amended ((1994) 147 QGIG 150) to insert a new and more descriptive five level classification structure, with Level 4 aligning with the 100% relativity of the C10 trades rate in the Engineering Award – State (Engineering Award).  At this Level DAs were required to possess a certificate of proficiency in dental assisting and industry experience.  DAs who held a Certificate in Radiography were classified at Level 5 and were assigned relativity of 105% to the C10 rate.

[61]
In their submissions on the Award history, the LHMU submitted that DAs suffer a lasting disadvantage as a result of the structural efficiency principle, award restructuring and minimum rates adjustment (MRA) processes.  This ongoing disadvantage is said to result from the failure of the parties to implement a range of measures to which they had committed such as a true skills based career path, better access to training and extra remuneration for skills acquisition.  This compared unfavourably to the predominantly male Engineering Award.

[62]
The LHMU also submitted that the minimum rates adjustment process did not result in the correct alignment of classifications with DAs who possessed the equivalent to the (now) Certificate IV being placed at the 105% rate and not the 115% rate.

[63]
The brief outline of the Award history recounted above shows that DAs have traditionally been regarded as being a predominantly female occupation.  DAs were unable to receive the full benefit of the equal pay cases because no male classifications existed in the Award.  While substantial increases were granted particularly in the 1970s and the early 1980s, DAs have recently been disadvantaged by the incomplete or inappropriate application of wage adjustment processes.  The absence of any work value cases and the number of consent amendments to the Award are most likely evidence of the low level of unionisation and are typical of occupations characterised as female.

[64]
Analysis of the survey results and the examination of the Award history provide prima facie support for the contention that the work of DA’s is undervalued.  The profile of undervaluation developed by the NSW Pay Equity Inquiry included the following:

· female characterisation of work;

· female dominated;

· often no work value exercises conducted by the Commission;

· inadequate application of equal pay principles;

· weak union or few union members;

· consent awards/agreements;

· large component of casual workers;

· lack of, or inadequate recognition of, qualifications (including misalignment of qualifications);

· deprivation of access to training or career paths;

· small workplaces;

· new industry or occupation;

· service industry; and
· home based occupations.

[65]
The NSW Inquiry noted that not all indicators would necessarily be present in each and every case but it was likely that most cases would contain some of them (Volume I, pp 45-6).  In this case, the first ten indicators are present, although we hasten to add that in this matter it is a case of few union members rather than the presence of a weak union.

[66]
Having established a prima facie case of undervaluation of work, we now proceed to consider the main pay equity elements of the further amended application made by the LHMU as well as the counter claim of the ADAQ.

(i)
Classification Structure

[67]
The Award presently provides a five level classification structure from entry level at 78% relativity to the C10 rate in the Engineering Award through to Level 5 with 105% relativity.  No career structure beyond Level 5 is currently provided.

[68]
Both the LHMU and the ADAQ seek to extend the classification structure to include levels of Practice Manager.  Both claims also seek to reduce the rate for a DA who holds a Certificate III but who does not have any relevant work experience.  The reduction is sought in response to industry complaints that DAs, particularly those who have completed the course full time, have little relevant experience or skills.

[69]
Table 1 below compares the current Award, the LHMU claim and the ADAQ counter claim in respect of DAs.

TABLE 1:  Comparison of DAs Classification Structure in the DAs Award

LHMU and ADAQ Counter-Claim

DENTAL ASSISTANTS

	AWARD
	LHMU
	ADAQ

	Level
	Qualifications
	Relativity
	Rate
	Level
	Qualifications
	Relativity
	Rate
	Level
	Qualifications
	Relativity
	Rate

	1
	Nil. Maximum 6 months at this level.
	78%
	467.40
	1
	Nil.  3 weeks.
	82%

C13
	661.17
	
	
	
	

	2
	Nil

Training at L1 max 18 months.
	85%
	496.40
	2
	Nil.  Training at L1 not enrolled.  Maximum 9 weeks.
	87.4%

C12
	704.70
	1
	Nil.  Max 12 months.
	87.4%
	490.49

	3
	On job at L2.
	92%
	525.80
	3
	Proficiency at L2 but no 

qualifications.
	92.4%

C11
	745.00
	2
	No formal qualifications or

Certificate III and no experience.
	92.4%
	561.20

	4
	Certificate of 

Proficiency Certificate III in

Dental Assisting.
	100%
	561.20
	4
	Certificate III in Dental Assisting.  No work experience.  Maximum 6 months at this level.
	96%
	774.05
	
	
	
	

	
	
	
	
	5
	Certificate of Proficiency.  

Certificate III in Dental Assisting.
	100%

105%

110%
	806.85

843.15

879.45
	3
	Certificate III in Dental Assisting and minimum 12 months  full-time experience.
	100%
	561.20

	5
	Qualifications of L4 plus 

Radiography Certificate and/or Certificate in Oral Health and/or train/supervise other Dental 

Assistants.
	105%
	582.10
	6
	Qualifications of  L5 plus 

Radiography Certificate; Certificate in Oral Health education; train/supervise other Dental

Assistants
	115%
	927.25
	4
	Certificate III in Dental Assisting.  Perform extended duties and assist in training.
	105%
	589.26

	
	
	
	
	
	
	
	
	5
	Qualifications of L4 plus Certificate IV in Dental Assisting.
	110%
	617.32


Qualifications

[70]
Unlike tradespeople, qualifications to work as a DA are not required by legislation.  Indeed, the LHMU survey revealed that 40.3% of DA respondents do not possess post-school qualifications.  DAs are not licensed nor are they required to be registered with a government authority.  A DA can perform the work of dental assisting without having any post-school qualifications.  The absence of prescribed or mandated qualifications clearly distinguishes DAs from tradespeople whose rates of pay and conditions of work are governed by those awards with which the LHMU seeks to draw comparisons in this case, viz., the Engineering Award State – 2002, the Electrical Contracting Industry Award – 2003 (Electrical Contracting Award) and the Building Construction Industry Award – State 2003 (Building Construction Award).

[71]
The DAs Award presently rewards DAs that hold a Certificate III in Dental Assisting at the C10 equivalent rate.  Except in respect to those DAs who complete the Certificate III full time, no attempt has been made to disturb this relativity.

[72]
The LHMU survey results show that approximately 55% of DAs have Certificate III qualifications with a further 12% currently enrolled.   Of those who hold that qualification, 29.4% hold a Certificate III in Dental Assisting, 5.8% have undertaken a traineeship to obtain the Certificate III and 19.1% have obtained a Certificate of Proficiency which is deemed to be equivalent to a Certificate III in Dental Assisting.

[73]
The ADAQ survey shows that 60% of DAs working for the practices surveyed have obtained or were currently studying towards a recognised qualification.  36% of DAs with qualifications have a Certificate of Proficiency while another 36% have a Certificate III in Dental Assisting.  Of the 192 DAs currently studying, 54% were studying for a Certificate III in Dental Assisting with another 40% undertaking a traineeship.

[74]
Mr Andrews gave evidence that ADAQ considered there is a general community expectation that health care workers, including DAs, possess a formal qualification.  A basic education and knowledge base is critical to understanding the reasons for many complex dental treatments, equipment and procedures used in modern dental practices (paragraphs 27–8 of exhibit 32).  He also said that there are few health care occupations that are not registered or require a formal qualification to provide services to the public (paragraph 49).  It was the ADAQ’s view that formal dental assisting qualifications that are used on the job should be appropriately recognised in the pay scales of the DAs Award (paragraph 33).

[75]
The evidence before the Commission showed that those DAs who hold a Certificate III valued the underpinning knowledge that the qualification brought.  Those Dentists who gave evidence generally believed that DAs with a Certificate III added value to their practice but also recognised the contribution made by experienced DAs who do not possess a Certificate III or equivalent.

[76]
Given the strong support by the ADAQ for DAs to possess formal qualifications, the value placed on them by Dentists and DAs alike and the perceived community expectation that DAs, like other health professionals, are appropriately qualified, we are prepared to maintain the DAs Award provision recognising the Certificate III as the primary qualification for DAs.  We have no power to make the Certificate III mandatory, that is for regulatory authorities to do, however, we can determine various Award provisions that give practical recognition of and effect to the desirability of possessing formal qualifications.

Comparable Value 
[77]
Having accepted the desirability of recognising formal post-school qualifications, we should also comment on the comparable value of work performed by DAs with qualifications and by others who possess equivalent qualifications.

[78]
We have had the benefit of hearing extensive evidence from DAs about their duties, skills and responsibilities.   We do not intend to recite the duties that are currently found in the lists of indicative duties found for each level in the DAs Award.  Rather we address other aspects that may not have been previously considered.

[79]
We acknowledge that at all times DAs work under the supervision of a Dentist.  At times this supervision may be direct, for example, in chair side assisting.  At other times, the supervision may be indirect.  Such occasions include preparing the surgery in the morning, setting up trays for the Dentist to use and cleaning up after each patient.

[80]
It was clear that DAs and Practice Managers have the delegated responsibility for many tasks.  For example, infection control is an area where the overall responsibility rests with the Dentist but practically, it is the DA who performs infection control duties.  Such duties include:
· prepare the surgery and equipment;
· clean and care for the surgery and equipment;
· prepare, disinfect and sterilize all dental instruments and relevant dental equipment;
· ensure adequate sterile stock rotation;
· maintain infection control including monitoring and validation of autoclave cycles;
· maintain a critical instrument tracking program (in some practices only);
· maintain accurate record and documentation re sterilization; and
· maintain the clinical environment in a hygienic state to minimise the risk of cross infection (paragraph 91, LHMU submissions).

[81]
Professor Walsh gave evidence about the role of the DA in infection control and commented on the importance and complexity of the role.  

[82]
It is apparent from the evidence given to the Commission that infection control is an important role that must be carried out in a dental practice.  Clearly, poor infection control could have serious consequences for patients, staff and the practice.  The evidence showed that DAs have day to day responsibility for ensuring that proper infection control duties and procedures are performed.

[83]
Evidence was also given by DAs and Dentists as to the “soft skills” which are used by DAs and which in the past may not have been recognised or adequately recognised.  Soft skills are ones that may have been previously considered to be aptitudes or attributes and are often found in many caring occupations.  They include: 
· communication and interpersonal skills such as putting patients at ease before, during and after procedures, caring and comforting patients;
· dexterity – being able to manipulate equipment and work with and around the Dentist in the confined space of the patient’s mouth;
· close concentration and accuracy – for example, in dental charting, chair side assisting;
· multi-tasking – both in chair side assisting and responding to interruptions;
· anticipatory skills – to anticipate the needs of the Dentist often without a verbal request;
· organisational skills – to pre-plan instrument trays; and
· domestic skills – cleaning up the surgery and patients, if necessary.

[84]
In our view the possession and exercise of these skills, in addition to the duties specified in the Award, lead us to easily conclude that the work value of DAs who possess the Certificate III, irrespective of it not being a mandatory qualification, is equal or comparable to that of tradespersons.

Certificate III

[85]
The Australian Qualifications Framework (AQF) is a system of national qualifications in schools, vocational education and training and the higher education sector.  The Framework links these qualifications together to provide a highly visible and quality assured system of educational recognition that promotes a seamless and diverse education and training system.  The AQF was introduced Australia-wide on 1 January 1995 and phased in over five years with full implementation by 2000.  The system was developed under instruction from the Ministerial Council on Education, Employment, Training and Youth Affairs <http.//www.aqf.edu.au>.  It replaced the Australian Standards Framework.
[86]
Certificate III and IV qualifications are accredited qualifications that fall within the AQF.

[87]
A Certificate III in Dental Assisting can be achieved via:

· a traineeship:  12 months full time, 24 months part-time or school-based;

· fee for service/flexible, external:  12 to 24 months;

· upgrade from Certificate II to Certificate III in Dental Assisting bridging course: fee for service/flexible, external:  3 to 6 months; and
· Certificate III in Dental Assisting; Recognition of Prior Learning/Recognition of Current Competencies: fee for service/flexible, external:  6 to 9 months.
[88]
All of the above options are offered through the Southbank Institute.  Cooloola TAFE is also a Registered Training Organisation for the Traineeship.

[89]
The ADAQ also offers a Certificate III in Dental Assisting on a part-time basis both to metropolitan and regional DAs.  DAs must be working in the industry and it usually takes 12 months to complete.  The core units offered by the ADAQ are the same as offered by either of the TAFE providers under the National Health Training Package.

[90]
Under the present DAs Award the Certificate III is recognised as the qualification required to attract the 100% rate, i.e., relativity with the C10 classification under the Engineering Award.  Both the LHMU and the ADAQ report some criticism about the lack of experience and skills of those who complete the course full time without previous DA experience.  Ms Ford of the Southbank Institute, acknowledged in re-examination that a lower relativity would be more appropriate for those DAs without work experience.  Despite the combined views of the parties and Ms Ford we are not minded to accept a reduction in the 100% relativity for DAs who possess a Certificate III without experience.  The evidence of Mr Krebs was clear on this point.  
“Mr Krebs:
A Certificate III is a Certificate III irrespective of where it comes from.  So whether its cooks, candlestick makers or whatever, Certificate III is a Certificate III.

Ms Semple:
So, an apprenticeship in boiler making or as a mechanic or a carpenter would be deemed to be equivalent to a Certificate III in Dental Assisting? 

Mr Krebs:
That’s correct, yes.  And the same with traineeships.” (p. 645 of transcript)
Later Mr Krebs said:

“The way the (AQF) framework is all set up is that it doesn’t matter how the person gained the qualification, so, whether they’ve done that through full timers – through an institutional pathway or whether they’ve done it through work or a combination thereof, the qualification is the same.” (our parenthesis)(p. 656).

[91]
Mr Krebs’ evidence also confirmed that provided the qualification is being used, once a person has completed the qualifications, they then become entitled to the 100% rate (p. 655).  In our view to reduce the relativity for DAs who possess a Certificate III but have no industry experience would be contrary to principles established by this and other industrial tribunals in the development of skill based career paths.  Accordingly, we determine that on completion of a Certificate III in Dental Assisting, regardless of the means taken to achieve it, a DA is to receive the 100% rate.  In our view if there truly is a problem with the skill level of DA who complete the Certificate III full time without prior dental assisting experience then that is a matter for the industry to raise with the relevant authority.

Certificate IV

[92]
A Certificate IV in Dental Assisting is available in a range of areas.  The most common are Oral Health Education, Dental Radiography and Assistance during General Anaesthesia and Conscious Sedation.  The LHMU survey showed that 4.9% of DA respondents hold a Certificate IV in Radiography with a further 1.6% studying towards that qualification.  1.3% of respondents hold the Certificate in Oral Health Education with another 0.3% studying towards it.  

[93]
The current DAs Award provides a higher relativity for those DAs who possess a Certificate IV in Oral Health Education or a Certificate in Proficiency in Radiography.

[94]
The LHMU submitted that when the DAs Award was amended for the new classification structure including the qualification requirements at Level 5, the relativity was misaligned despite the qualifications being equivalent to Certificate IV.

[95]
No dispute exists between the parties that the qualifications mentioned above are at Certificate IV level and that DAs who possess such qualifications should be remunerated at a higher rate than those who possess a Certificate III.  The dispute is whether the appropriate relativity is 110% as claimed by the ADAQ or 115% as claimed by the LHMU.

[96]
It was Mr Krebs’ evidence that the Engineering Award has been the touchstone in terms of developing a classification structure from a relativities perspective.  A holder of a Certificate IV would typically be placed at 115% relativity.

[97]
We can see no reason to depart from the Engineering Award standard for DAs.  To provide a lesser relativity would perpetuate the wage disadvantage that was created in 1994 with the insertion into the DAs Award of the present classification structure.  Further, to not provide consistency across Awards would be inconsistent with the MRA process and would be to treat DAs differently for no sound or cogent reasons.  Accordingly, DAs who possess a Certificate IV qualification shall be placed in the classification structure at the relativity of 115% of the C10 rate.

Entry Levels

[98]
It is these levels that have caused us the most difficulty.  The current DAs Award provides for three levels below the 100% relativity.  The LHMU seeks to provide for four levels, although we have already disposed of that element of the claim that sought less than 100% relativity for DAs who possess a Certificate III but who have no work experience.  Disregarding that, the LHMU seeks to preserve three levels below the 100% relativity.  In contrast the ADAQ propose two levels.  Neither the LHMU claim nor the ADAQ counter claim makes provision for those DAs who possess a Certificate II in Dental Assisting.

[99]
The LHMU claim has its genesis in the classification structure found in the Engineering Award   There, an Engineering/Production Employee Level II (Wage Group C13) has a relativity to the C10 rate of 82%.  An employee at this level is described as one “who has completed up to 3 months of structured training or has equivalent experience so as to enable the employee to perform work within the scope of this level.”.  An employee at this level works under direct supervision and performs such indicative tasks as repetition work, assembles components using basic written, spoken and/or diagrammatic instructions in an assembly environment and maintains simple records.

[100]
The Engineering/Production Employee Level III (Wage Group C12) has a relativity to the C10 rate of 87.4%.  This is the second level of the classification structure sought by the LHMU and the first proposed by the ADAQ.  Under the Engineering Award an employee at this level is described as one who has completed a Production/Engineering Certificate Level I or equivalent.  An employee at this level is responsible for the quality of their own work subject to routine supervision or works under routine supervision either individually or in a team environment.  Indicative tasks include basic inventory control; basic keyboard skills; receiving, dispatching, distributing, sorting, checking and packing; non-trade engineering skills and basic tracing and sketching skills.

[101]
The third level sought by the LHMU and the second level by the ADAQ is at 92.4% relativity to the C10 rate.  Under the Engineering Award, this is Wage Group C11 and the classification is of Engineering/Production Employee Level IV.  At this level the employee possesses a Production/Engineering Certificate II or equivalent.  The Engineering/Production Employee Level IV works from complex instructions and procedures, works individually under general supervision and is responsible for assessing the quality of their own work.  Indicative tasks include using precision measuring instruments; machine setting loading and operation; inventory and store control; intermediate keyboard skills and use of tools and equipment within scope (basic non-trades).

[102]
The current DAs award provides the Level 1 relativity at 78% of the C10 rate, Level 2 at 85% and Level 3 at 92%.  There is no consistency with the classification structure of the Engineering Award or the relativity to the C10 rate.  In our view the present DAs Award structure undervalues the work of DAs in the first three levels compared to the Engineering Award.  This situation has fortunately now been recognised by both parties.  We intend to establish the classification structure and set relativities consistently with the Engineering Award.
[103]
The main point of difference between the claim and counter claim is whether the entry level should be split across two levels as sought by the LHMU or one as proposed by the ADAQ.  Each proposal is not without its attractions.  The LHMU proposal would allow entry level employees to receive a lesser rate while being trained and undergoing the three months probationary period.  It provides for a wage movement within the first twelve months of employment.

[104]
In contrast the ADAQ claim provides for a higher entry level rate which would apply for the first twelve months of employment.

[105]
The difficulty with the LHMU claim is that it proposes, like the provision in the Engineering Award, that a DA at Level 1 receive structured on-the-job training for three months.  Given that most DAs are employed in small workplaces, it is highly doubtful that structured training would or could be provided.  The training is likely to be more ad hoc and dependant on the type of dental work that is generally performed in the surgery.

[106]
We also note the evidence of Mr Krebs in relation to a Certificate I which an Engineering/Production Employee Level III would possess.  As mentioned the relativity to C10 of this classification is 87.4%, the relativity sought by the ADAQ counter claim for Level 1 and by the LHMU for Level 2.  Mr Krebs’ evidence was to the effect that a Certificate I is a basic qualification for people performing relatively low skilled work.  We are satisfied that while DAs during the first three months of their employment perform basic work we consider that the scope of duties required for a DA during that time would be broadly equivalent to an employee with a Certificate I.

[107]
In light of these considerations we have determined that there should be one entry level, Level 1, with a relativity of 87.4%.

[108]
The second level in the classification structure will then become Level 2 with a relativity to C10 of 92.4%.  At this level a DA will be required to have a minimum of twelve months (full time) experience as a Dental Assistant or possess the Certificate II in Dental Assisting.

[109]
The classification structure for DAs is thus determined as follows:


Level
Qualification
Relativity
1
No qualifications or work experience as a DA
87.4%

2
Minimum 12 months full time experience as a DA or
92.4%

Certificate II in Dental Assisting

3
Certificate III in Dental Assisting
100%

4
Certificate III in Dental Assisting plus Certificate IV in Dental
115%

Assisting in Dental Radiography, Oral Health Education, 

Assistance during General Anaesthesia and Conscious Sedation.

[110]
The ADAQ counter claim proposes to insert after the Certificate III and Certificate IV in Dental Assisting the phrase “or recognised equivalent”.  We consider this to be appropriate and agree with its insertion.

[111]
Similarly, the ADAQ propose the inclusion of the words “or other dental related course approved under the National Health Training Package” after setting out the areas in which the Certificate IV may be obtained.  Again we see the inclusion of this clause as appropriate as it ensures that the Award does not need to be altered when a new course is approved at Certificate IV level.  In this regard we note that the “Health Training Package HLT 02 Review Phase Scoping Report 31 March 2005” shows that three Certificate IV qualifications are presently available with a further three under consideration (exhibit 36).

Practice Managers

[112]
There is no disagreement between the parties that the classification structure should be extended to include Practice Managers.  The difference is whether these should be two levels as proposed by the LHMU or three as sought by the ADAQ; their respective relativities; and whether Practice Management qualifications should be required.  Table 2 below compares the completing claims.
TABLE 2:  Comparison of Classification Structure for Practice Managers 

in the LHMU Claim and ADAQ Counter Claim 

PRACTICE MANAGERS
	LHMU
	ADAQ

	Level
	Qualifications
	Relativity
	Rate
	Level
	Qualifications
	Relativity
	Rate

	
	
	
	
	1
	Certificate III in Dental Assisting plus min. 3 years ….. experience or  Certificate IV  in Dental Assisting.  No relevant Practice Manager qualifications.
	115%

C7
	645.38

	1
	None mandatory.  May possess Diploma in Practice Management  or equivalent
	125%
	1007.88
	2
	Certificate IV in Dental Assisting and  Certificate IV or Diploma in Dental Practice Management and perform duties of Practice Manager where less than 10 staff.
	125%

C6
	701.50

	2
	No qualifications specified.  Manages more than 10 staff.
	130%
	1048.19
	3
	Certificate IV as above.  Certificate IV or Diploma in Dental Practice Management and performs duties of Practice Manager where more than 10 staff.
	130%

C5
	729.50


[113]
Although little evidence was adduced in relation to Practice Managers, given the agreement between the parties to the extension of the structure and our general knowledge of the industry, we are satisfied the structure should be extended.

[114]
The LHMU survey results showed that 56% of DAs work in practices with 1 – 2 Dentists while only 4.7% work in practices with seven or more Dentists.  Further, 37.7% of respondents work in workplaces of between three and four DAs.

[115]
The ADAQ survey data were not as helpful as the LHMU data on this point as the figures were not shown as the number of DAs relative to the number of Dentists.   However, the survey showed that the mean number of DAs employed was 3.9.

[116]
The ADAQ counter claim recognises that both small and large practices exist and also provides recognition for specific Practice Management qualifications.  In our view where wage relativities of 125% and 130% are being sought (in both claims) it is not unreasonable to require Practice Management qualifications.  We recognise that such qualifications are not as prevalent as other Certificate IV qualifications and until recently, may have been more difficult to access.  Subject to what we say later, we consider that Practice Management qualifications should be required.

[117]
The Practice Manager Level 1 proposed by the ADAQ would be found in small practices and the position would usually be occupied by a DA who regularly assists chair side.  The ADAQ have proposed a relativity of 115% to the C10 classification.  The Practice Manager Level 1 relativity is 5% in excess of the relativity the ADAQ sought for a DA who possesses a Certificate IV but is equivalent to the relativity determined in respect of a DA Level 4.

[118]
Given that a Practice Manager Level 1 is likely to be found in small workplaces, we consider it no impediment to establish the relativity of this classification also at 115%.  We would be prepared to consider this further if difficulties can be clearly identified and shown.  We adopt the ADAQ proposal in respect of Level 1.

[119]
With one exception, we also propose to adopt the ADAQ counter claim in respect of Practice Managers Level 2 and 3 with the relativities proposed by them (and the LHMU).  The exception is that we specifically determine that a Certificate IV, rather than a Diploma in Practice Management, is the prescribed qualification for each of these levels.  We are aware that a Diploma in Practice Management is offered through UNE Partnerships.  The LHMU survey revealed that four DAs currently possess a Diploma in Practice Management, two whom are undertaking that qualification and a further two whom are undertaking practice management related courses.  Ordinarily, a Diploma qualification would attract a higher relativity, however, we consider the Certificate IV to be an adequate and appropriate prescribed qualification for the introduction of a new classification.  Accordingly, we do not propose to insert in Levels 2 and 3 the Diploma in Dental Practice Management as a required qualification but do record that DAs who possess that qualification and who are performing practice management duties (whether now or in the future) are to be classified on the basis of having (at least) equivalent qualifications to Certificate IV.  

[120]
We believe some consideration will need to be given to transitional arrangements as it seems, based on the results of the surveys, that few DAs currently possess practice management qualifications.  We were advised that the ADAQ has been working with UNE partnerships to develop a dental specific practice management Certificate IV.  It was due to be available for offer in August 2005 and will take six months to complete.  Already thirty DAs have indicated an interest in the new course.  Against this background and given we have agreed that practice management qualifications should be mandatory for Levels 2 and 3, we consider the following transitional provisions should apply:

A Dental Assistant who is translated to Practice Manager Level 2 or Level 3 shall be paid at the rate attaching to the relevant Level provided that:

(i) s/he enrols in a Certificate IV program by September 2006; and
(ii) s/he completes the Certificate IV program by September 2008.

Where a Dental Assistant translated to Practice Manager Level 2 or Level 3 does not comply with (i) or (ii) above within the stated time frames then the employee’s rate of pay will be frozen at the September 2008 rate and no other wage adjustments apply until the employee obtains the qualification or the Practice Manager Level 1 rate of pay exceeds the employee’s frozen rate of pay.
[121]
We are prepared to hear further from the parties on the transitional provisions if it is considered that the timeline is unable to be met because of the demand that will be placed on providers or because it would be impractical for those in regional areas to comply.

Extended Duties

[122]
The ADAQ counter claim provides that DAs at their Level 4 and 5 (now determined as Levels 3 and 4 respectively) “perform extended duties under the direction of a Dentist, including but not limited to treatment co-ordination, taking impressions, pouring up and trimming diagnostic models, making trays, making mouthguards, placing matrix bands and rubber dam apparatus”.  The LHMU claim did not specifically refer to the term “extended duties” but by further amendment included in their final submissions, sought to include at their Level 5 (now determined as Level 4) the duties “make bleaching trays, special trays and wax bites.  Make mouthguards and splints and take impressions”.  The LHMU opposed the ADAQ counter claim as it related to “placing matrix bands and rubber dam apparatus” on the grounds it was probably illegal to perform such duties.

[123]
Of all of the elements of the claim and counter claim the placing of matrix bands and rubber dam apparatus were the most controversial.  The proposal stems from amendments made in 2004 to the Dental Practitioners Registration Act 2001.  Dr Olive, Chair of the Dental Board of Queensland, gave evidence in relation to the amendments made to this Act.  The amendments introduced a new definition of Dentistry and restrictions on the practice of Dentistry.

[124]
Dr Olive, and a number of other Dentist witnesses, gave evidence about whether the placing of matrix bands and rubber dam apparatus by DAs was consistent with the amendments to the Act.  Of course all the witnesses could do was to give their opinions – not legally binding determinations.  As Dr Olive said, such matters would be the province of the Courts once a person had been charged.

[125]
In our view it would be imprudent to require such duties to be included in any list of indicative duties for DAs when there is clearly doubt whether such tasks can be legally performed by a DA.  Accordingly the placing of matrix bands and rubber dam apparatus will not be included in the list of indicative tasks for DAs Level 4.  The other duties contained in the LHMU claim are not controversial.

Indicative Tasks

[126]
This leads us to consideration of whether lists of indicative duties should be included in the Award for each level of DA and Practice Manager.  The Award presently provides for detailed lists at each level and the LHMU seek to retain this concept.  In contrast, the ADAQ counter claim contains an abbreviated list or rather, a broad, general statement of duties.

[127]
We consider that something more than the ADAQ approach is required, for two reasons.  Firstly, a list assists Dentists, Practice Managers and DAs alike to understand the duties that are required at each level.  Secondly, the approach is consistent with other skill based awards.  Having made that comment we accept that with the career structure that has now been introduced the same need may not exist for a comprehensive list of indicative duties to be included in the Award.  This is a matter to be considered further by the parties in conference before the Commission.

(ii)
Wages

LHMU Approach

[128]
The LHMU seeks to incorporate rates based on predominantly male certified agreements into the Award.  The rate thus sought for the classification with a relativity of 100% to C10 of the Engineering Award is $806.85 compared with the current C10 rate of $561.20.  The Union proposed similar elevated rates for the other classification levels.  In contrast, the ADAQ counter claim seeks only to introduce the Engineering Award rates.

[129]
That an arbitrated pay equity case has not been conducted before any State industrial tribunal where a pay equity principle exists has meant that this case is novel.  It has also meant that the LHMU has had to develop, in a vacuum, an approach to redressing the pay inequity they argue exists for DAs under this Award.

[130]
Relying on the Reports of the NSW and Queensland Pay Equity Inquiries and the Equal Remuneration Principle (Qld), the LHMU proposed a formula to establish pay equity.  The LHMU submitted that two assumptions are made in the adoption of the formula.  The first is that the work of DAs is comparable to that of male dominated occupations, where the key classification is a trade certificate or Certificate III under the AQF.  The LHMU contended that these occupations, some of which are covered by the Engineering Award, the Electrical Contracting Award and the Building Construction Award, are comparable to that of DAs.

[131]
The LHMU noted that Paragraphs 8 and 9 of the Equal Remuneration Principle provide that:

“8.
Comparisons within and between occupations are not required in order to establish undervaluation of work on a gender basis.  (but)
9. Such comparisons may be used as guidance in ascertaining appropriate remuneration.”

and concluded that:

“. . . while comparisons between occupations are not required, they may be used for guidance as to appropriate remuneration.  It is felt that, in order to correct undervaluation, the appropriate value of work must first be determined.  As the valuing of work in industrial tribunals is an inexact science, comparisons with occupations whose work is deemed to be correctly valued as a very useful guide (and one traditionally used in work value change cases).” (Paragraph 14 of LHMU final submissions).

[132]
The LHMU then detailed its second assumption, that is, that the work performed in the traditional male dominated, trade-based occupations are correctly valued (save for any changes to work value) and therefore appropriately remunerated.

[133]
After listing the areas of undervaluation, the LHMU’s formula for redressing undervaluation is:

“The sum of:

· recognition and valuing of ‘soft’ skills previously not recognised or valued;

· recognition and valuing hitherto unrecognised qualifications, training and professional development;

· recognition of work done by DAs which has not previously been properly valued, plus recognition of the changes to work value which have taken place since 1989;

· rectification of penalty provisions in the award which are inferior to those of awards covering employees who perform comparable work;

· provisions of allowances for disabilities associated with the conditions under which work is performed;

· correction of minimum rates adjustments not properly done;

· correction of poor outcomes from award restructuring, second tier award increases and the structural efficiency principle;

· an award increase to compensate for the lack of ability of DAs to negotiate CAs and substantial over award payments.

Equals

An award which has:

· wage rates that are similar to Certified Agreement outcomes;

· conditions which are comparable;  and

· a comparable career path

to traditional male dominated comparator occupations.

Equals

Equal Remuneration for Dental Assistants.”.

[134]
The LHMU submitted that this approach is consistent with the Equal Remuneration Principle and takes into account many of the issues deemed to cause and/or influence pay inequity.  It is also consistent with Paragraph 10 of the Principle which provides:

“10.
Where the principle has been satisfied, an assessment will be made as to how equal remuneration is to be achieved.  Outcomes may include but are not limited to the reclassification of work, the establishment of new career paths, changes to incremental scales, wage increases, the establishment of new allowances and the reassessment of definitions and descriptions of work to properly reflect the value of the work.”.

[135]
The LHMU acknowledged that is was incumbent on them to establish that a proper basis exists for using the traditionally male trade-based occupations as “comparators” (to use the NSW Pay Equity Inquiry terminology) or “benchmarks” (to use the Queensland Pay Equity Inquiry terminology) in the DAs award.  To do this the LHMU drew on work undertaken in the NSW Pay Equity Inquiry in terms of:

(i)
the discussion of the meaning of the word “comparable” where it appears in the (NSW) legislation referring to equal remuneration for men and women workers doing work of equal or comparable value.  Given the same reference in the Queensland legislation, the LHMU considered that the meaning of “comparable” as considered by Glynn J, had applicability here.

Justice Glynn, in the NSW Inquiry Report said:

“In my view the inclusions of the words ‘comparable value’ serves two purposes in the legislation.  The first purpose is to make it plain that the legislation is directed to the comparison of value and not the identification of equivalent job content.  Thus the word ‘comparable’ indicates that the Commission is required to make assessments of comparisons of ‘value’.  Secondly the word ‘comparable’ makes it clear that the assessment may include a comparison of dissimilar work as well as similar work.  Thus, the reference to ‘comparable’ is not to indicate that a likeness of value was required but that by a comparison of the value of work there may be found sufficient basis to establish inequality of remuneration.” (Volume II, p. 129).

(ii)
the case studies undertaken as part of the NSW Pay Equity Inquiry where the work of Child Care Workers was compared with that performed under the Metal Industry Award and the work of Hairdressers and Beauty Therapists was compared with that of Motor Mechanics.

[136]
In relation to the case study of Child Care Workers and the Metal Industry Award, Glynn J, concluded that “there are stark contrasts between the female dominated industry and the male dominated industry at a more general level” including access to career paths, payment for overtime, access to over award payments and enterprise bargaining and the recognition of training by compensation or career paths.  (Volume 1, p. 266)
[137]
The LHMU noted that the key qualification for the male dominated trades and DAs is the Certificate III qualification.

[138]
The LHMU submitted that because:

(i) the education, training and qualifications in the male dominated occupations used in the DAs case (i.e. metal worker, electrician and carpenter) are directly comparable to those of DAs;  and

(ii) the approach used in the NSW case studies wherein broader considerations were compared or perhaps more correctly, contrasted,

there is a proper basis for comparison of the occupations referred to in this case.  It followed that because the male occupations performed work of comparable value to DAs, the actual earnings of those male occupations should be used as a benchmark in fixing rates of pay for DAs.

[139]
To assist the Commission in fixing proper rates of pay, that is, to establish pay equity, the LHMU provided certified agreements in respect of the following:

(i)
AIRC Registered Certified Agreements

· Agribond Dental Supplies Pty Ltd On-Site Construction Sheet Metal Employees and AMWU Queensland Enterprise Agreement 2003

· Zilmac Erections Pty Ltd On Site Sheet Metal Employees & AMWU Enterprise Agreement 2003 – 2005 

· United KG Pty Ltd Gove Services Certified Agreement 2003

· Simon Engineering (Australia) Pty Ltd Mt Isa Mechanical Operations Certified Agreement 2003

· Monadelphous Engineering Pty Ltd Gladstone Branch Queensland Aluminium Site Certified Agreement 2004 – 2006

· BOC Limited Rocklea Operations Enterprise Agreement 2003

· Dulux Rocklea Agreement 2004.

(ii)
QIRC Registered Agreements

· Cadbury Schweppes Australia – Macgregor Maintenance Agreement 2003 Certified Agreement (CA346 of 2004)

· Nestle Foods & Beverages, Gympie Certified Agreement (CA210 of 2004)

· ACI Plastics Packaging Rocklea EPS (Qld) Certified Agreement (CA178 of 2004)

[140]
The LHMU said that these certified agreements show consistent wage levels for the male occupations.  The C10 rate in these certified agreements range from approximately $850 to $1,000 per week.  The other classifications maintain their relativities to the 100% rate set in the MRA process.  This was said to have occurred because the certified agreement rates have increased by percentage adjustments and not flat dollar amounts, as award rates have moved.  

[141]
The LHMU pointed to the difficulty in finding an average certified agreement but contended that those provided were typical.  The LHMU conceded that certified agreements with lower rates could possibly be located but nonetheless argued that the wage rates could be considered to be typical particularly in light of the analysis of the ABS data by Dr Whitehouse.

[142]
In addition to the tendering of the above certified agreements, the LHMU also commissioned Dr Whitehouse to analyse certain ABS wages and Census data, both published and unpublished.  Her brief was to analyse data and prepare a report in respect of:

· earnings by pay setting methods for DAs and selected comparator occupations drawing on unpublished data from the ABS Earnings and Hours survey, which has collected information on pay setting methods since 2000.  The comparator occupations as selected by the LHMU were general mechanical engineering; metal fitters and machinists; electricians; carpentry and joinery tradespersons and chemical, petroleum and gas plant operators.  (GW2 to exhibit 63).
· unpublished data from the ABS Census of Population and Housing conducted in 2001.  This report also compared the earnings of DAs as well as the comparator occupations mentioned above.  (GW3 to exhibit 63).
[143]
In respect of GW2, the main findings by Dr Whitehouse were as follows:

(i) DAs average weekly ordinary time earnings under “award only” arrangements are marginally higher than those for electricians and carpentry and joinery tradespersons but significantly lower than the other comparator occupations.  The reasons for the higher rates than electricians could not be explained;
(ii) DAs are much less likely when compared to the other occupations to benefit from higher earnings obtained under registered collective or individual agreements.  As a consequence when the registered agreement amounts were factored in, the average ordinary time earnings overall were considerably lower than those for all the other groups;
(iii) DAs are less likely than the other groups to increase their pay through overtime;
(iv) an analysis of average hourly total earnings for the groups showed that DAs relatively low pay cannot be simply attributed to lower hours and overtime; and
(v) finally, the report showed that average hourly total earnings for non-managerial employees as a percentage of average hourly total earnings for all non-managerial employees has fallen significantly for those in the award stream from May 2000 to May 2005, has decreased slightly for those covered by registered collective agreements but has increased for those employees engaged under registered collective agreements.  Dr Whitehouse noted that “Overall the figures highlight potential problems for pay equity to the extent that female dominated groups such as DAs tend to be covered by award only arrangements.” (p. 7).
[144]
At the commencement of the report (GW3) Dr Whitehouse commented that the estimates based on Census data would differ from those based on the Earnings and Hours May 2004 survey because the two surveys had been conducted at different times using different survey instruments and because the latter was based on a sample of the population while the former was of the full population.  A particular advantage of the Census data was that because of the size of the data set, estimates can be obtained at a finer level of disaggregation.

[145]
Twelve male employees were recorded as DAs in Queensland in 2001.  The average weekly income for male DAs in Queensland was $587 while for female DAs it was $493.  The average weekly income for DAs was substantially less than any other occupations in Queensland.  The next lowest average weekly income was $726 for carpenters and the highest was $1,170 for supervisors, general mechanical engineering tradespersons.  These rates, although applicable in 2001, were consistent with the wage rates provided in the certified agreements tendered by the LHMU.

[146]
29% of the DAs in Queensland were reported as having a Certificate I to IV.  The average weekly income for those who held a Certificate (at whatever level) was $537 compared with $461 for those who did not hold post-school qualifications.

ADAQ Submissions

[147]
The ADAQ submitted that its approach was to establish equal remuneration for DAs by using the tried, tested and accepted approach of establishing relativities relative to the Engineering Award and in particular tying the Certificate III to the C10 rate.  The LHMU approach offered an untested and novel approach to wage fixing.  In essence the ADAQ submission was that the Commission was presented with a stark choice:  to adopt the established approach as advocated by them or move into unchartered territory as argued by the LHMU.  Should the LHMU approach be preferred then issues of relativities between awards would arise and it was likely that leapfrogging would occur.

[148]
In relation to the distortion of relativities, the ADAQ drew the Commission’s attention to the decision of the Full Bench in the Margarine Case (2001) 168 QGIG 233 where the Full Bench decided against incorporating certified agreement rates into a common rule award on the grounds of relativity change and the potential for creating a new round of work value cases.

[149]
In the event however this Full Bench was minded to have regard to certified agreement rates for the purpose of setting wage rates, the ADAQ tendered a number of certified agreements or certified agreement rates to show that the LHMU claim could not be substantiated.  The ADAQ provided information on the certified agreements in respect of:

· Greenslopes Private Hospital Nursing Employees Certified Agreement 2005 (CA112 of 2005)
· Mayne Group Ltd & Queensland Nurses Union of Employees Certified Agreement (CA386 of 2003)

· Sun Engineering (Qld) Pty Ltd Queensland Maintenance and Construction Agreement 2004 – 2006 (AG840313)
· RACQ Road Services Patrols Certified Agreement 2005 (CA652 of 2004)

· Queensland Public Health Sector Certified Agreement (No. 5) 2002 (CA462 of 2002)
· Department of Education Teachers’  Certified Agreement (CA716 of 2003)
[150]
In addition the ADAQ provided wage information for the Private Hospital Nurses Award – State 2003, the Disability Support Workers Award – State 2003, the Furnishing Industry National Award 2003, the Private Hospitals Employees’ Award – State 2003 and the Teachers’ Award Non-Governmental Schools – 2003.  This information was provided to demonstrate the distortion of relativities that would occur in the event the LHMU claim was successful.

[151]
The ADAQ also supplied interstate wage rates for DAs employed in NSW, Western Australia and South Australia.  The NSW Dental Assistants and Secretaries Award provides that DAs who hold a Certificate III plus experience at Level 2 are to be paid a weekly rate of $520.20 as from 13 October 2004.  The rate for the equivalent classification in the Queensland DAs Award is $561.20.  It would seem that the rate for a DA with a relevant certificate under the Dental Technicians’ and Attendants/Receptionists’ Award (WA) is $475.60 per week as from 4 June 2004.
[152]
Under the Dental Technicians and Attendants Award (SA) a qualified DA can be remunerated at Level 3 ($521.70 per week) where the employee performs solely DA duties or at Level 4 ($534.20 per week) where the employee performs solely DA duties and has twelve months’ experience at Level 3 or performs a combination of dental assisting/clerical/reception duties.  Provision is also made for DAs to reach Level 5 ($561.20 per week) on the basis of performance of solely DA duties with twelve months’ experience at Level 4 or performing the combination of duties referred to above plus twelve months’ experience at Level 4.
[153]
It is interesting to note that unqualified DAs can be appointed to Level 3, Level 4 or Level 5.  These levels are not just reserved for qualified DAs.  The rates in the SA Award operate from 14 July 2004.

Consideration of the LHMU and ADAQ Positions
[154]
Worth Valuing, the Report of the Queensland Pay Equity Inquiry, found that the gender pay gap, i.e., the difference between averaged men’s and women’s pay, was between 11% and 17% depending on whether ordinary time weekly earnings, total weekly earnings or hourly rates were compared.  (p. 2)  The Report went on to say:

“Various explanations have been proffered to explain the existence and persistence of the gap.  The poor bargaining position of women, occupational segregation and the introduction of enterprise bargaining are just a few of those explanation.  From the evidence before the NSW Inquiry and other material considered here, it is clear that undervaluation of the work performed by women is the most significant contributing factor which can be addressed by the wage fixing processes of the Commission.

These factors suggest that to have a major impact on the extent of the gap, undervaluation needs to be investigated and addressed.  A case by case approach which can examine evidence as well as statistical data is overwhelmingly the preferred approach of those making submissions to this Inquiry and supports the conclusion of the NSW Inquiry.” (p. 51).

[155]
In this case we have accepted that undervaluation of work had occurred in the classifications below the 100% relativity point and above it.  The classification structure and relativities we have now set are designed to redress this contributing factor to pay inequity for DAs.  The question that now must be addressed is whether this Commission should go further than setting wages relative to those prescribed by the Engineering Award and take the bold step being urged upon us by the LHMU, to set rates having regard to rates prescribed by certified agreements.  In the submissions of the LHMU it is only by so doing that the gender pay gap will be overcome.

[156]
The ADAQ argued against abandoning the established method of setting relativities and wage fixation.  We accept that adopting the LHMU approach could result in wage leapfrogging and other unintended consequences.  We need to consider however whether the merits of the respective arguments and in particular, whether pay inequity, if it can be established given the new relativities under the revised classification structure, can be addressed in large part by the incorporation of wage rates from certified agreements that apply to predominantly male occupations into the DAs Award.

[157]
The data analysis performed by Dr Whitehouse in respect of the ABS Employee Earnings and Hours survey gave a perspective of the earnings of DAs relative to other occupations for the whole of Australia.  The data was not disaggregated in respect of the situation in Queensland.  As the award information provided by the ADAQ shows, the wages of DAs in NSW, SA and WA are significantly lower at the Certificate III level when compared to similarly qualified Das in Queensland.  We are concerned then that the earnings data provided in relation to this survey for DAs might be disproportionately low and may not reflect the situation as it exists in Queensland.

[158]
The Census data is not beset by the same problem.  However, while the average weekly income for full time employees is broken down into public and private sectors, this information is given for Australia and not Queensland alone. We are aware that under the Queensland Public Health Sector Certified Agreement (No. 5) 2002, DAs in the public sector are paid considerably more than they are paid under the DAs Award and have been for many years.  Even were we to consider then that the average weekly income for DAs in Queensland was inflated in this data because of the inclusion of public sector wage rates, the data analysis shows that the average weekly income for full time employees in 2001 was in the order of 47% lower than the next lowest occupational group (carpenters) and supervisors, general mechanical engineering tradespersons received in excess of 130% more than DAs.  We are prepared to acknowledge that some of this may be attributable to the undervaluation found at above and below the 100% relativity but much of it we believe would be attributable to a lower level of over award payments paid to DAs.  This was suggested by Dr Whitehouse in her evidence in respect of the total earnings of DAs compared with the other occupations.  Dr Whitehouse also referred to other research (including her own) that showed that women were less likely to participate in enterprise bargaining and even where they had, female dominated agreements had delivered lower increases than male dominated agreements.

[159]
As noted earlier, only one certified agreement could be found to apply to private sector DAs in Queensland:  i.e. Queensland Teachers Union Health Fund Certified Agreement No. 4.  This Agreement, which reached its nominal expiry date on 3 October 2003, currently provides that DAs at Level 4 be paid $20 per week in excess of the DAs Award.

[160]
Despite the absence of registered collective agreements, the Commission is aware through the oral evidence adduced in these proceedings and the surveys that over award payments are being made but not formalised in registered collective or individual agreements.  The oral evidence before us included one case where the Dentist paid DAs 10% – 15% in excess of the Award rate, 1% – 10% in another and $1 per hour in another.

[161]
The ADAQ survey showed that Dentists reported that 57% of their DAs were employed at above award wages and approximately 50% were paid cash bonuses.  This figure contrasts markedly with the results of the LHMU survey.  Here, the results were that more than half of the DAs surveyed were paid at the Award rate of pay.  The numbers reporting to be paid at above award were relatively few.  Of those reporting that their pay and conditions were covered by a separate agreement or some other arrangement (approximately 20%), somewhat more than half were likely to be paid more than their award entitlement.  

[162]
The evidence before us from the two surveys on the extent of over award payments is thus inconclusive.  We are not able to determine with any degree of certainty, whether more DAs than not are being paid over the award and the extent of any such payment.  In making a determination about the wage rates to apply we are prepared to take into account that informal over award payments feature in some practices for some DAs.

[163]
Even though DAs have not benefited from increased rates of pay flowing from enterprise bargaining, they, like other employees who are dependent on an award (primarily) for wage adjustments have received increases flowing from the State Wage Case each year.  The increases granted to State Awards by the State Wage Case have flowed from the safety net review of wages undertaken annually by the Australian Industrial Relations Commission (AIRC).  In our view these adjustments cannot be ignored.  

[164]
Under the provisions of the Workplace Relations Act 1996 (Cth), the AIRC is required to ensure that a safety net of fair minimum wages and conditions is established and maintained.  Under the Queensland Act, no equivalent provisions exist although the Queensland Commission is required to ensure wages provide fair standards in relation to living standards prevailing in the community (Object 3(g) of the Act).  

[165]
In the most recent Safety Net Review Wages June 2005 decision (Print PR00205), the AIRC considered in some detail the statistical data which show changes in relevant indicators since 1996 (the year the federal Act commenced) in order to get an historical perspective on the maintenance of the safety net.  We do not intend to repeat the thorough analysis presented by the AIRC (see paragraphs 399 to 417 inclusive), however we think it important to note that in the federal system (as in Queensland) since the operation of the Workplace Relations Act 1996, the minimum wage has increased at a slightly lower rate than increases under certified agreements.  As the AIRC commented:

“In other words, the minimum wage has been losing its relativity with bargained wages and the gap between the minimum wage and bargained wages has increased significantly in money terms.  The gap is even greater at levels above the minimum wage (C14)”. [401] (our parenthesis) 

[166]
The precise gap was not identified in the AIRC decision.

[167]
The Queensland Department of Industrial Relations maintains an enterprise bargaining data base.  Although data from the data base was not produced to us during these proceedings (the results for 2000 were included in Worth Valuing), in light of the case being argued by the LHMU, we consider that the enterprise bargaining increases under Queensland certified agreements in the equivalent period is a relevant piece of information to be considered in this case.

[168]
The data base collects information from a range of industries.  Table 3 below sets out the increases from 1997 to 2004 for the types of industries that both parties have mentioned in these proceedings.

TABLE 3:  Enterprise Bargaining Wage Increases for Certain Industries

Queensland 1997 – 2004
	Manufacturing
	35.4%

	Construction
	62.8%

	Electricity, Gas & Water
	41.5%

	Health & Community Services
	35.0%

	Education
	35.5%


Source:  Queensland Enterprise Bargaining Database, Department of Industrial Relations, Brisbane.

[169]
The total increase to award rates of pay at C10 delivered by way of General Ruling for the same period is 24.4%.

[170]
The ADAQ submit that s. 129 of the Act regulates how an award can include provisions based on a certified agreement.  Reference was made to a decision of a Full Bench in Allamanda Private Hospital & Ors v QNU (2000) 165 QGIG 158 wherein the meaning of s. 129 within the context of the Act overall was considered.

[171]
Section 129 at that time provided that the Commission could include in an award provisions that are based on a certified agreement if such inclusions are consistent with the principles established by the Full Bench and are not contrary to the public interest.  This section has recently been amended to include provisions obliging the Commission to include in an award provisions that are based on a certified agreement, if the parties to the agreement agree, and the parties to the agreement are bound by the award.  The Explanatory Memorandum that accompanied the introduction of the amending Bill into Parliament said that:

“The section has proven too limited on some occasions to achieve its objective of ensuring that awards are kept relevant and up-to-date.”.

[172]
In its submissions in this case, the QCU said the variations achieved must be balanced against the other provisions in the legislation.  The QCU suggested that a union which is able to achieve consent to rolling up a certified agreement into an award may have greater capacity to bargain and is thus more likely to represent predominantly male occupations.

[173]
The QCU submitted that the capacity to offset that activity under s. 129 must be found under the other provisions of the Act, including s. 126 and s. 60.  If capacity exists to achieve the incorporation of certified rates and conditions into awards by consent, then there must be equivalence to achieve these outcomes by arbitration.  To do otherwise, in the opinion of the QCU, is to create imbalance between gender based occupations.

[174]
The discussions of the meaning of s. 129 of the Act referred to in the Allamanda decision was taken from the decision of the State Wage Case 1999 (1999) 162 QGIG 356.  At p. 362 of that decision the Full Bench said:

“PRINCIPLE 10 – Award Amendment to Give Effect to a Certified Agreement

The parties have approached this matter on the assumption that s. 129 of the Industrial Relations Act 1999 is the head of power.  We find ourselves unable to accept that approach.  Having regard to the way in which it is expressed, we rather consider that s. 129 assumes that in discharge of the duty imposed upon it by s. 126 or in exercising the power at s. 125(1) against the back (sic) of the objects at s. 3, the said Commission may in a particular case decide to include in an award, provisions based on (which does not mean ‘the same as’), the provisions of a certified agreement.  Section 129 then fetters the Commission’s power to give effect to such a view recommended by permitting inclusion of the provision only if the Commissioner is satisfied that the provisions to be included are – (a) consistent with the principles established by the Full Bench that apply for deciding wages and employment conditions and (b) are not contrary to the public interest.  It follows that we reject the limitations which were contended for by the employer organisations.  To voluntarily give up all power to insert such a provision save in ‘special circumstances’ and where the provision would act as a ‘disincentive to enterprise bargaining’, to take but two examples, would unduly fetter the power at s. 125(1) and may well prove inconsistent with the discharge of the obligation imposed on the Commission by s. 126.”.

[175]
Although s. 129 of the Act has been amended since this pronouncement, we consider that the above meaning continues to be applicable, that is, that s. 129 acts only as a fetter to the discharge of the duty imposed on the Commission under s. 126 or in exercising the power at s. 125 of the Act.  Section 125(1) gives the Commission power to make, amend or repeal an award to provide, amongst other things, fair and just employment conditions.  Section 126 of the Act deals with the content of awards and provides that the Commission must ensure that an award, amongst other things, provides for secure, relevant and consistent wages and employment conditions and provides for equal remuneration for men and women employees for work of equal or comparable value.  This last requirement was inserted as a consequence of Recommendation 3 of the Queensland Pay Equity Inquiry.

[176]
The Full Bench in the Margarine Case described the situation thus:

“. . .it seems to us that s. 129 confirms that in making, amending or repealing an award to provide fair and just employment conditions and to ensure that the award meets the benchmarks at s. 126, the Commission may not only have regard to the terms of the certified agreements but may base the provisions of an award on a certified agreement (which in consequence of s. 32C of the Acts Interpretation Act 1954 – singular includes the plural – presumably extends to basing the provision on more than one certified agreement).  However, having confirmed the scope of s. 125, s. 129 also imposes each of two limitations on the exercise of the power.  The first limitation is that the Commission must be satisfied that the provisions are consistent with principles established by the Full Bench that apply for deciding wages and employment conditions.  The second limitation is that the Commission must be satisfied that the provisions are not contrary to the public interest.” (p. 234).
[177]
We accept, as the Full Bench in the Margarine Case did, that the inclusion of a provision in an award based on a certified agreement, is not to be automatic, unless, now, the conditions of s. 129(2) apply.  The provisions can only be included if the Commission is satisfied that the two conditions set out in s. 129(1)(a) and (b) are met.  The first of these is in relation to full bench principles for deciding wages and conditions.  In relation to this condition we also point out as the Full Bench in the Margarine Case did that:

“There are no principles to guide a Full Bench in deciding wages and employment conditions.  It arguably follows that s. 129(a) has no application where an issue about inclusion in an award of a provision based on a certified agreement arises before a Full Bench.” (p. 235).
[178]
In our view then in deciding whether to incorporate a provision from a certified agreement in this Award the Commission, in exercising its power pursuant to s. 125(i) of the Act and discharging its duty pursuant to s. 126, may only do so if it is not contrary to the public interest.

[179]
What is the public interest in this case?  The ADAQ argue that the public interest would not be served by flowing into the DAs Award rates that are derived from “completely, totally, absolutely” unrelated areas of employment.  The public interest lies in ensuring that the traditional approach to fixing wages by reference to relativities set in the Engineering Award is not disturbed.  The public interest would not be met if wage leapfrogging was the result of abandoning this approach.  The ADAQ said that this was one of the reasons the Full Bench in the Margarine Case decided not to flow on wage rates from a certified agreement into the common rule Award.  The Full Bench in that matter noted that each of the grades has a relativity to the tradesperson grade in the Engineering Award.  The Full Bench said:

“If the proposed Award were made and the relativities of persons in the margarine industry were changed in the dramatic way . . ., other employees in the food processing sector (with perhaps not dissimilar generic classification descriptions) may very well seek a reassessment of their relativity to the tradesperson level.  In our view we would be unwise to create risk of a new round of ‘change in work value’ cases.” (p. 237).
[180]
The LHMU argue that it would be contrary to the public interest if the Commission failed to include wage rates from certified agreements into the Award.  To not so act, the Commission would be failing to discharge its duty under s. 126(e) of the Act to ensure the Award provides for equal remuneration.

[181]
In our view the public interest is to ensure that the Award provides for equal remuneration by having regard to a number of factors including ensuring that relativities are properly set within and between awards; whether, despite relativities being properly set, unequal remuneration still occurs either in respect of wage rates or more generally; and by consideration of rates paid to comparable occupations under awards and enterprise bargaining.  If after consideration of these factors this means that wage increases are to flow to DAs under this Award, then care must be taken to ensure the rates that are struck are specified in such a way as to clearly establish the relativity with the Engineering Award and any separate equal remuneration component.  Such an approach would then avoid disturbances of relativities and minimise the prospect of leapfrogging or “change in work value” cases.

[182]
Our deliberations under the heading “Classification Structure” have ensured that relativities for DAs have been properly set in relation to the DAs Award and between the DAs Award and other awards.  The proper setting of relativities will deliver an increase in wage rates for the new Levels 1, 2 and 4.  The wage rates, without any adjustment to compensate for the difference with predominantly male certified agreements, would be the same as those found for comparable classifications in the Engineering Award.  Prima facie then pay equity has been achieved.

[183]
The analysis of ABS wages and Census data by Dr Whitehouse demonstrates that it is necessary to probe more deeply to determine whether pay equity has truly been achieved.  While the Award may be delivering pay equity relative to other properly restructured skill based awards, the development of enterprise bargaining as a means to secure wage increases greater than those provided by safety net adjustments or by General Ruling adds another dimension to our consideration.  The evidence is overwhelming that DAs do not benefit from enterprise bargaining.  It is this lack of access to, or participation in, enterprise bargaining that we consider the single biggest contributing factor to pay inequity for DAs.  We are aware that the LHMU have submitted that other factors have also contributed to this situation, including the minimum rates adjustment process not being properly done and a stunted career path.  By our earlier decision in relation to the classification structure these problems have been rectified.  The other contributing factors identified by the LHMU such as recognising and valuing training and professional development and the provision of an allowance for disabilities associated with the conditions under which work is performed are dealt with elsewhere.  For the present however it is necessary to consider the legitimacy of reference to wage rates provided in certified agreements as a basis of establishing award rates of pay.

[184]
One of the main arguments against taking into account certified agreement rates is that they are rates negotiated by the parties to the bargain.  They may be set having regard to such factors as productivity improvements gained, attraction and retention issues, “market” rates and the industrial strength of the Union negotiating the Agreement.  In many cases the rates have not been set having regard to the traditional work value considerations.  In these circumstances, should certified agreement rates have any role in establishing award rates of pay fixed by the Commission?

[185]
The NSW Inquiry considered these types of objections to the consideration of enterprise bargaining rates.  While noting these objections, Glynn J said that:

“. . . there are a number of significant reasons why enterprise agreements are appropriate for consideration in a pay equity context.” (Volume II, p. 102).

[186]
These reasons can be usefully summarised as follows:

· certified agreements are subject to regulation and are institutionally based.  They therefore represent a more reliable and stable reference point than discretionary payments;
· certified agreements are formalised and are thus more likely to be transparent than over awards.  They are also more likely to demonstrate different classifications and definitions thereof; and
· perhaps more significantly, certified agreements are subject to the regulation by the Commission so that the 
· equal remuneration principle will be directly applicable to both awards and agreements.  (Volume II, p. 102)
[187]
Glynn J then concluded:

“It follows that, in my view, there is (sic) significant reasons why the Commission would wish to have regard to enterprise agreements in undertaking any appropriate work value comparison under any principle designed to consider equal remuneration or pay equity.” (Volume II, p. 102).

[188]
We respectfully agree with the reasoning of the Her Honour and are prepared to consider certified agreement rates in our deliberations on equal remuneration for DAs under this Award. 

[189]
Our concern about the approach of the LHMU in the Certified Agreements it presented to the Commission is that it seems to be a random selection, chosen only because they contained the comparator classifications and provided for substantially increased wage rates.  As the Sun Metals Certified Agreement shows the rate of pay for a tradesperson is less than the rates contained in the Certified Agreements tendered by the LHMU and is inclusive of many allowances.  True, the wage rate provided is subject to regular increases and even at the commencement of the Agreement, was in excess of that provided by the DAs Award for the C10 classification.

[190]
The data analysis performed by Dr Whitehouse lends credibility to the rates sought by the LHMU, especially given that the Census data relates to 2001 wage data and are thus likely to be out of date.

[191]
What the LHMU is asking the Commission to do is to transpose the rates from various certified agreements into an award of this Commission on the grounds that to do so solves the pay inequity issue that has resulted largely from the lack of access to, or participation in, enterprise bargaining.  Although we are sympathetic to the plight of DAs we have grave reservations about the effect on the award system if we were to do so.  We are particularly concerned about the magnitude of the increases sought ($245 per week at the C10 rate) and the effect on employing Dentists and the community if the approach was adopted without reservation and even allowing for the lengthy phasing in that would be necessary if it was adopted.  We are certain that such an approach, even with safeguards, would lead to leapfrogging.  The distortion in long held relativities would simply be unsustainable despite the Equal Remuneration Principle making it clear that leapfrogging is not to be countenanced.  For these reasons we reject the rates sought by the LHMU in their application.

[192]
We are prepared to give consideration to providing rates in excess of those provided by the Engineering Award for comparable classifications on the grounds of the effect of the lack of access to or participation in enterprise bargaining because of the small, non-corporate, non-unionised workplaces in which DAs are found and the fact that the workforce composition of dental assisting is an overwhelmingly female occupation, which has contributed to the pay inequity of DAs.  In so doing we also acknowledge the evidence given by various Dentists that the rates prescribed by the Award are too low.

[193]
Where pay inequity is found it must be rectified: s. 266 and Schedule 5 of the Act.  Each pay equity case will be determined having regard to its own facts and circumstances and if pay equity is established, then its rectification will require a unique response.  The Equal Remuneration Principle lists a number of ways in which equal remuneration is to be achieved.  The outcomes provided in paragraph 10 of the Principle are inclusive and hence we are not limited by them.  We note that the outcomes include wage increases and the establishment of new career paths and new allowances.  In the circumstance of this case, in addition to the new career paths we have established, we consider the best means of achieving equal remuneration is through wage increases.  The quantum of the wage increase to be granted should be established in consideration of the difference in the percentage increases delivered by way of General Ruling since 1997 and the percentage increases delivered under enterprise bargaining as evidenced by the DIR Enterprise Agreements data base.  Table 3 shows that the difference varies from industry to industry and ranges from 11% to nearly 40% in construction.  Clearly, the increases in the construction industry are an aberration and are indicative of such factors as the building boom and skills shortages in that industry.  Because of that we think that construction should be disregarded.

[194]
We consider that the fairest approach to rectify the inequity that has been exposed is to grant a one-off increase of 11% (to be phased in) and to provide for an ongoing percentage amount that will compensate for future inequities.  The ongoing percentage amount will be known as the Equal Remuneration Component (ERC).

[195]
To only grant a one-off increase would rectify the current problem but would do nothing to deal with the differential that will continue because of the presence of enterprise bargaining in other industries, the almost total absence of bargaining for this occupation and the reliance on State Wage Case increases to deliver pay rises for DAs.  There is no evidence before us to suggest that, enterprise bargaining is likely to become a reality any time soon for DAs except for those employed by Teachers Union Health.  As a result DAs will continue to depend on increases delivered by State Wage Cases into the future and as history has shown these increases are less than the average increases obtained from enterprise bargaining.

[196]
In adopting this approach we acknowledge that the mooted change to wage setting for those covered by the federal system is likely to impact on the way wages are set for those who remain in the State system.  If a radical departure is made to general wage fixing in this State to, for example, set wages by reference to average enterprise bargain increases, then there may be a need to revisit this decision.  A wage fixing system based on cost of living adjustments would not cause us to reconsider our approach.

[197]
On current figures, even with an 11% increase, the wages for DAs in the private sector will be less than those payable in the public sector.  We are aware that the public sector Certified Agreement is currently being renegotiated with the result that before the phasing in is completed in the DAs Award, public sector DAs will have received further increases.  Our decision will however, narrow the gap between the rates of pay for DAs in the public and private sectors.

[198]
Accordingly we are prepared to establish a classification structure with the relativities determined earlier.  The wages clause will comprise four columns: 

(i)
Base Rate:  The current base rate are those amount prescribed in the Engineering Award as at 1 September 2005 for each of the comparable classifications in the DAs Award.  The relativities as set by this decision will also be identified in this column.  The base rate will be nominally adjusted by any State Wage increases and it is to this amount that the ERC will be applied.  The base rate will not have any actual application other than for the identification of relativities and the calculation of the ERC.
(ii)
Equal Remuneration Component:  The ERC will be expressed as a percentage amount so as to retain currency.  We leave the determination of the amount of the ERC until we have considered the other major elements of the LHMU claim. 

(iii)
Actual Rate:  The actual rate is the rate that results from the rates as at 1 September 2005 being increased by the phased in amounts totalling 11%.  For example, the formula for the calculation of the actual rate for the C10 classification is:

Actual Rate = $578.20 + phased in proportion of 11% 

The actual rate is to be adjusted by State Wage Case increases.

(iv)
Total Award Rate:  The total award rate is to be calculated as follows:

Total Award Rate = (Base Rate x ERC) + Actual Rate

The total award rate is the rate that DAs are actually to receive (before tax) and it is to be paid for all purposes.

Phasing In

[199]
The 11% increase delivers a wages outcome of $63.60 per week on a C10 rate of $578.20 which applies as at 1 September 2005.  This is a very significant increase and accordingly, will be phased in in five instalments over a period of 2 years commencing 5 December 2005.    The Commission has decided to delay the first increase to allow practices to accommodate the State Wage Case adjustment to award rates that occurred on 1 September 2005. 

[200]
The phase in arrangements shall be:
5 December 2005
$12.75 per week
5 June 2006
$12.75 per week
4 December 2006
$12.70 per week

4 June 2007
$12.70 per week

3 December 2007
$12.70 per week

The ERC will be added to each of these amounts.

[201]
The increases that are to be phased in on 4 December 2006, 4 June 2007 and 3 December 2007 shall be added to any increase that is granted by way of the State Wage Case in 2006 and/or 2007.  For example, assuming a State Wage increase is granted on 1 September 2006, that increase is to be added to the actual rate that applies at the time.  Before the addition of the ERC, this amount is $601.60.  The $12.70 increase to apply on 4 December 2006 is then to be added to this amount.

Absorption

[202]
Earlier in this decision we referred to the surveys of the ADAQ and the LHMU in relation to over award payments.  Given the increase that has been granted by this decision we are prepared to allow it to be absorbed into any over award payments (excluding bonuses) regularly paid by Dentists at the time of effect of this decision.

[203]
We are also prepared to allow absorption into the rates prescribed by the Teachers Union Health Fund Certified Agreement and any unregistered agreements.  A note to this effect is to be included in the Award following the wages clause.

[204]
Absorption of basic award wage increases into Certified Agreement rates is not novel.  Each year the State Wage Case Full Bench issues a clause with the Statement of Policy that accompanies the General Ruling to this effect.  We do not see this approach being at odds with that generally adopted.

[205]
Nor is it novel for award increases to be absorbed into over award payments that are not formalised.  In Re Metal Industry Award 1984 – Part V – Foremen and Supervisors and Other Awards (No 1)(1994) 56 IR 229, a Full Bench of the AIRC decided to permit by way of award variation the capacity to offset the second or third safety net adjustment against wage increases flowing from informal overaward agreements.  Clearly the one-off adjustment is not a safety net adjustment as was described by that decision.  However, we think that where an employer has been paying a regular overaward payment that a capacity should exist to absorb the amount now granted into that payment.  Of course, it will be a matter for the employer concerned as to whether absorption occurs.

[206]
The ongoing ERC will also be absorbable into any formal or informal overaward payments.

Increments

[207]
The LHMU have sought the introduction of three increments at the C10 equivalent classification on the grounds the incremental payments recognise and reward skill development and increase in work value.  The ADAQ strongly oppose this claim.

[208]
The difficulty with the LHMU claim is that the establishment of an incremental scale is a departure from the wage scale established for skill based awards such as the Engineering Award.  On the other hand, both the LHMU and the ADAQ in their respective claim and counter claim, sought a reduction in the wage rate for a DA who possess a Certificate III and who had no work experience on the grounds that such a DA lacked necessary skills and experience.  This concern lends weight to the establishment of an incremental structure that provides recognition for skill development and experience.

[209]
On balance we have decided not to introduce an incremental scale in order to retain consistency with other skill based awards.

(iii)
Professional Development Allowance

[210]
The LHMU further amended application seeks the introduction of a Professional Development Allowance.  The LHMU propose that DAs who attend professional development seminars or short courses conducted by various dental organisations be entitled to receive an all purpose allowance of $35 per week.  Entitlement to the allowance is to be based on a system of point rewards for courses which would be developed by a committee comprising the LHMU, ADAQ and the Dental Assistants Association Queensland (DAAQ).

[211]
The claim for the Professional Development Allowance has its genesis in Worth Valuing, however, we note that the comment regarding possible inadequate recognition of DAs professional development activities was made with respect to public sector DAs (p. 132).  Nonetheless we accept that compensation for participation in skill acquisition and development activities is an issue for DAs in the private sector.  Given that DAs obtain trades qualifications and are aligned to the trades classifications we consider that the term “skill development” more accurately reflects the type of development activities undertaken.  We consider the term “professional development” is best reserved for those occupations that can be accurately characterised as professions.

[212]
The LHMU survey showed that 43.3% of respondents had not received any study/professional development assistance yet 30.4% had attended some professional development in the previous two years.  The most commonly attended professional development course was the ADA conference (11.5%).  A further 6.8% had attended the DAAQ conference, 5.2% had attended a University of Queensland professional development course and 3.9% a DAAQ continuing eduction course.  The report also noted that 12.3% of respondents had indicated attending some other professional development course.  A vast array of courses were undertaken including prime practice, infection control, advanced implants, management and computer courses and in-house training.

[213]
The ADAQ survey did not specifically address the issue of skill development for DAs however 53.1% of Dentists indicated they subsidised training courses.  Whether these training courses were Certificate courses or skill development courses is unknown.

[214]
Evidence was led from a number of witnesses in respect of skill development provided by Dentists or received by DAs.  A sample of the evidence is as follow:

· Ms Hancock attended one Central Queensland conference paid for by her employer, Dr Christensen.

· Dr McAdam pays for DAs in her practice to attend the infection control course offered at University of Queensland.  DAs attend in their own time.

· Ms Bennett said Teachers Union Health pays for courses she attends during work time but not for those attended out of hours.

· Dr Camp paid for DAs to attend a two day course at University of Queensland, an X-ray workshop and a dental forensic course.

· Dr Meyers pays for professional development courses where considered appropriate.  DAs were paid for courses undertaken during work time but not if they are undertaken out of hours.

[215]
The LHMU rely, in part, in substantiation of their claim on clause 9.1.4 of the Engineering Award which deals with the payment of training courses by the employer.  This clause provides that if additional training is required in accordance with a program developed pursuant to clause 9.1.2, training may be taken on or off the job.  Clause 9.1.2 relates to the employer preparing a professional development program consistent with such matters as current and future skill needs, the size of the organisation and the need to develop vocational skills.  Where training is undertaken, the employee:

· does not suffer any loss of pay where the training is undertaken during working hours;
· receives payment for costs associated with standard fees and text books; and
· is reimbursed for travel costs incurred in excess of travel to and from work.

[216]
The LHMU claim only relates to professional development courses.  However, in light of our deliberations regarding the classification structure and qualifications, we find it necessary to address the issue of costs associated with Certificate courses.  We also need to address the specific claim before us.

Assistance to Obtain Qualifications

[217]
The Commission heard evidence from Ms Hunt that the cost of the Certificate III offered by ADAQ is currently $1,650.  The costs of the courses offered by the Southbank Institute as given in the witness statement of Ms Ford are:

· Certificate III in Dental Assisting (Traineeship):  $480 or $192 for concession or school-based;
· Certificate III in Dental Assisting (External):  $1,800;
· Certificate III in Dental Assisting (Full time, internal):  $3,250;
· Upgrade from Certificate II to Certificate III bridging course (External):  $360;
· Certificate IV in Dental Assisting; Recognition of Prior Learning/Recognition of Current Competencies (External):  $1,600;
· Certificate IV in Dental Assisting (Oral Health Education) (External):  $700.

[218]
The LHMU survey reported that 43.3% of respondents had not received any study and/or professional development assistance from their employer.  Only 18.2% of respondents reported receiving full costs.  A further 26% approximately reported receiving some assistance in the form of travel costs, time off or some other assistance.  Unfortunately the LHMU survey did not distinguish between assistance received to undertake either the Certificate III or Certificate IV qualifications and professional development short courses or conferences.

[219]
The evidence of some of the witnesses touched on assistance provided.  Ms Hunt said that in respect of the Certificate III qualifications offered by the ADAQ, approximately half the students paid for the course themselves whilst in the case of the other half, the Dentist would pay.  In some cases, the Dentist would pay half the cost and the student the balance.  On occasions the Dentist would pay the student the other half of the course costs on completion  (p. 437).

[220]
Dr McAdam gave evidence that whether her practice contributed to the cost of a course depended on individual circumstances.  In some cases the practice would pay 50% of the cost (p. 237).  Dr Christensen also acknowledged contributing 50% of the course fees for the last DA who completed the Certificate III (Traineeship) while Dr Camp said she had paid the fees for two DAs to complete the Certificate III  (p. 529).  Other Dentists did not contribute to the cost of the Certificate III but encouraged their staff to obtain the qualification.

[221]
In terms of the Certificate III in Dental Assisting (Traineeship) the employer is responsible for the payment of wages to DAs while working and while undertaking supervised training.  Employers are not obliged to pay for the cost of training a trainee although they may be eligible for incentives.  As a consequence, DAs, like other trainees, may find themselves responsible for their course costs.

[222]
The Certificate III is not a mandatory qualification however the majority of DA and Dentist witnesses acknowledged that possession of it contributed to increased patient care.  Further, Dentists valued qualified, experienced and trained DAs.  We have already noted that the ADAQ is supportive of DAs obtaining formal qualifications.

[223]
We are concerned that the cost of the qualification, regardless of whether it is offered through the TAFE system or by the ADAQ, may provide a disincentive to DAs.  We are also concerned that DAs who possess the Certificate II have not upgraded their qualifications to Certificate III and some DAs who are very experienced have not had that experience recognised through the RPL process.  In our view DAs possess a range of skills that ought to be formally recognised, particularly given the important duties they perform.  

[224]
According to Mr Andrews, it is ADAQ policy that Dentists be concerned with the training, welfare and status of DAs.  We consider that assistance to achieve a Certificate III is a practical expression of that policy.  In order to assist DAs attain the Certificate III we propose to include a provision in the Award that where a DA is employed without qualifications, the DA is to be encouraged to obtain the Certificate III.  We are not sufficiently aware of the course structures in order to make a definitive decision about the best method of payment.  However, we consider that the following will give the parties a strong indication of the concept we have in mind.  In our view we consider that the employer should contribute 50% of the costs with 25% to be paid on commencement and the balance on successful completion.  This may be best accommodated by the payment occurring on a module by module basis but refer the matter to conference for further consideration.  This will apply for all Certificate III courses with the exception of the Certificate III in Dental Assisting (full time), because it is undertaken prior to commencing employment in the industry.  The cost sharing provisions will also extend to the bridging course from Certificate II to Certificate III and the Certificate III in Dental Assisting; Recognition of Prior Learning/Recognition of Current Competencies.  These are, of course, minimum provisions and do not operate to prevent the Dentist from paying the full costs of the course if so desired.

[225]
With respect to the Certificate III in Dental Assisting (Traineeship), we would encourage employers to pay the total costs of the training given the relatively minimal costs involved.   Where an employer elects not to do so then as a minimum we refer to the parties the issue of whether, in the light of the arrangements that govern traineeships, it is possible for the Award to provide the same cost sharing arrangements as described above for other Certificate III courses.

[226]
Where an employer requires an existing DA to obtain a Certificate IV so as to perform the work of a Level 4 DA or to be appointed as a Practice Manager Level 2 or 3, we propose to insert a clause requiring the employer to meet the full cost of the course.  The clause will require the employer to pay 50% of the cost of the course on commencement and the balance on completion with the employee to refund the employer the initial 50% if the course is not completed unless for unforeseen circumstances e.g. illness, death of a family member, etc.

[227]
Where a DA obtains a Certificate IV qualification in the course of the DAs employment with a particular practice but is not required to use any of the skills in the practice then the employer is not required to pay for the costs of the course unless the employer later decides to utilise those skills.  In that case the employer will be required to refund the DA the cost of the course.  This does not apply where a DA has obtained the Certificate IV, is not required to use it in that employer’s employ and then moves to another employer who requires the qualification to be used.

[228]
These provisions shall operate prospectively but shall operate from the date of other award amendments.  We would encourage employers to look favourably at extending the principles arrived at in this decision to those DAs who have commenced a Certificate IV in Practice Management since this case commenced the substantive hearings, especially those who have embarked on the course that was due to commence in August 2005.

[229]
In our view the decision we have made for the payment of course costs provides the employing Dentist with the ongoing benefit received from the investment in training of DAs.

Claim for Professional Development Allowance

[230]
We previously indicated that we do not consider that DAs undertake professional development.  Regardless of the name given to the allowance we do not consider that the LHMU has substantiated its claim either in respect to the need for an allowance or for an allowance of the magnitude sought.  It is apparent from the evidence and survey results however that DAs participate in skill development.  The extent of that participation appears to be a matter of individual choice although at times the employer requires a DA to attend a course or conference.  Often it seems that Dentists pay for DAs to attend skill development, especially conferences, as a reward for service.

[231]
We have reached the conclusion that where an employer requires a DA to undertake additional training to increase skills such as a course in infection control or computer skills or attend a conference, then the employer will be required to meet the costs associated with that course, including travel costs incurred in excess of usual travel to and from work.  The clause to be inserted into the Award will also provide that DAs shall not suffer a loss of pay where training is undertaken during working hours.  Such provisions will bring consistency with the payment of training costs in trades occupations, for example, clause 9.1.4 of the Engineering Award cited earlier.

(iv)
Disability Allowance

[232]
The claim seeks a disability allowance of $80.60 per week in addition to ordinary weekly rates of pay.  The quantum of the allowance was struck on the basis of it being 10% of the C10 wage rate sought by the LHMU in its further amended application.

[233]
The claim was strongly opposed by the ADAQ for reasons including that protocols are established and precautions are taken to alleviate the harm from disabilities and that a disability allowance should not be paid for conditions that relate to the management of workplace health and safety.

[234]
The disabilities for which the allowance is proposed include the following:

· working with hazardous chemicals;

· working with contaminated sharps;

· working with human waste including saliva;

· exposure to infectious diseases;

· working in confined spaces and awkward positions;

· intensification of work;

· working in a noisy environment;

· cleaning and sterilising contaminated equipment; and 

· exposure to ultra-violet curing light.

[235]
The LHMU derived its claim for a disability allowance by reference to the disability allowances provided by the three comparator awards listed earlier in this decision.  The purpose of referring to those awards was to highlight the differences that exist in the benefits provided by predominantly male awards compared to those found in predominantly female awards.  In addition to this comparison, the LHMU contended that the work environment of DAs exposes them to the claimed disabilities which, of themselves, create a need for an enhanced allowance beyond that drawn from the awards applicable in the predominantly male industries.

[236]
The allowances drawn from the three comparator awards covered the following disabilities:  acid work, cleaning down brickwork, toxic substances, bitumen work, asbestos, insulation, battery work, sulphuric acid, toxic substances, marine or ship boiler cleaning, rubbing, hot wet or noxious gas fumes allowance, insulation material, dirty work, live sewer work, repair of unclean vehicles, repair work and sanitary pans.

[237]
A rationale as well as a considerable history attaches to most of the allowances to which reference was made which cannot be ignored.  It is also not a matter of simply transferring the allowance from one work environment to another based solely on the description of an allowance.

[238]
To highlight these issues we turn to a brief consideration of the history of the disability allowance provided for repairs to sanitary pans now contained in the Engineering Award.

[239]
This allowance was first provided for in the Award for the Sheet Metal Working Industry for the Factories and Shops District of Brisbane in 1921 which, eventually, was subsumed into the Engineering Award.  It is apparent that there is a belief held by the applicants in the matter before us that the sanitary pans referred to were those presently used in hospital wards for the personal needs of patients.  The reality is that the sanitary pans referred to were those commonly in use in “earth closets” prior to the introduction of sewerage or septic systems.  These pans were manufactured in sheet metal workshops from new material and when damaged through the corrosive effects of the contents over time or by other means, required repair.  Although there is little information on the file or on the record it was apparently for disability associated with dismantling used pans with residue of content in seams and folds and handling the sheet metal with its damaged protective coating that an allowance was set.  It is of some interest that the Award also contains an allowance for employees engaged in the repair of the bodies of vehicles used as sanitary vehicles but only if such vehicles “have not been thoroughly cleaned down immediately before work on such vehicles has been commenced.” (cl 5.8.32 Repair of unclean vehicle allowance).

[240]
An essential factor taken into account in determining whether such an allowance should be set is the working environment which might be considered to be usual or normal for the trade or classification involved.  In the first of the above matters it seems that there was consensus on the need to set an allowance as this matter, along with others, was settled following a conference proposed by the employers involved.  The second reference highlights that action taken to minimise or dissipate the unusual circumstance results in non-entitlement to the allowance.

[241]
Consideration of the usual or normal conditions under which work is performed when determining whether an entitlement to an allowance should be created can be seen from the allowance prescribed in the Engineering Award for battery work which is applicable only “where the conditions are more unfavourable to health or more injurious to clothing than the ordinary workshop condition…” (our emphasis) (cl 5.8.2).

[242]
Our decision in relation to the claim for a disability allowance has largely been influenced by the evidence of Professor Walsh, an international authority on health and safety in dentistry.  Although he was not called to give evidence for this purpose, his evidence must carry weight because of his acknowledged expertise.

[243]
Confined space has also been the subject of extensive consideration by Tribunals in the past and is clearly defined in the above award as being a “compartment, space or place the dimensions of which necessitate such employee working in a stooped or otherwise cramped position or without proper ventilation…”.  The Award then goes on to nominate long established spaces or compartments common to the engineering industry which constitute a confined space e.g. in tunnels or ducts less than 1.2 metres in diameter, in bilges under engine beds, inside boilers, engine room tunnels etc.  Clearly these are not analogous to the work environment of a DA.

[244]
It was proposed that the confined space which should generate the entitlement to the allowance was the mouth of the patient in the dental chair and the position which the DA was required to adopt to assist the Dentist with procedures being carried out.

[245]
In our view it is more appropriate to consider the dental surgery rather than the mouth of the patient otherwise a watchmaker working on a watch or an instrument maker working on a small scientific instrument might be incorrectly said to be working in a confined space or a plasterer fixing a ceiling, a painter painting a ceiling in a house or a motor mechanic working under a vehicle would be considered to be in a confined space because from time to time they are working in an awkward position.

[246]
Some DAs gave evidence about their need for physiotherapy to assist in back pain relief.  Evidence was also given about seminars held, including by the ADAQ, to provide professional advice about back care given the sometimes awkward positioning involved.

[247]
The evidence before us is that there has been considerable improvement over a period in the ergonomic design of workplace equipment used in dental surgeries to minimise any adverse physical effects resulting from the positions adopted during patient treatment.  Included in this is the positioning of the patient to permit ease of access and the utilisation of stools with body rests for the DA.  While we acknowledge that DAs may suffer discomfort from time to time the provision of such facilities mitigates against the determination of a disability rate for what has been referred to as the awkward position sometimes adopted in the ordinary performance of work by DAs.

[248]
Referenced above are a few classifications taken from the predominantly male occupations used for comparative purposes for this application which highlight that which could be referred to as normal or usual occupational working positions do not attract disability loadings.  A more graphic example of this fact can be drawn from the predominantly male occupation of shearing where the shearer is required for the bulk of the working day to bend over and manipulate a sheep while at the same time operate the shears to remove fleece.  No disability allowance is provided for working in this position.

[249]
Two other disabilities referred to were exposure to ultra-violet light and noisy working environment.  It was established that the ultra-violet light referred to as part of a dental treatment process bears some similarity with ultra-violet light emission during welding in an engineering process.  It would be reasonable to acknowledge that the intensity of light and heat generated in the engineering process would be greater than that in the dental treatment process.

[250]
A welder wears a protective helmet with a protective lens, gauntlets and heavy industrial protective clothing when applying the skills of the welding trade.  This equipment is worn throughout the working day.  There is no allowance provided, as a disability, for working in the presence of ultra-violet light for what is the normal and ordinary work environment of a welder.  What is provided is sufficient protective equipment to prevent injury.  It is this protection which is required to be provided in dental surgeries if there is risk of injury from ultra-violet light emission.  On the face of the evidence it is clear that helmet, gauntlets and heavy industrial clothing are not required.

[251]
Some evidence was presented about DAs exposure to the ultra-violet light during procedures.  It seems some Dentists appropriate the protective shield leaving the DAs eyes exposed.  The evidence given by Professor Walsh was that the intensity of the light was “enough to be annoying but it’s not enough to damage your eyes” (p. 323).  In our view the problem identified by DAs is one best addressed through work practices rather than the payment of an allowance.

[252]
Noise levels generated as a normal part of the engineering, construction and electrical industries vary considerably and range from that equivalent to a dental surgery in, for example, an electronic instrument assembly establishment to that requiring the wearing of hearing protective devices at the other end of the range.  There is no disability allowance prescribed for the normal and usual occupational noise generated in these industries.  The occupational health requirements are that the employee be protected against any noise level which is detrimental to hearing.  The levels are prescribed by legislation.

[253]
Professor Walsh referred to studies of dental practices which showed that noise was not an identifiable problem occupationally.  While acknowledging that dental staff often raised concerns about noise, he said research had shown that the noise experienced in dental surgeries was best described as “nuisance noise” and gave as an example, suction equipment, which while not emitting a loud noise, is annoying.  He noted that this equipment, as well as high speed drills which emit high frequencies, make speech difficult to hear.  Reference was also made to the accumulated risk associated with constant use of old and poorly maintained handpieces (pp 307-8).  

[254]
Even taking into account this evidence and other evidence about noise experienced in dental surgeries, it is apparent from what was seen during inspections that a dental surgery can not ordinarily be described as a noisy working environment and that the noises generated by the equipment used either during the dental treatment or in the preparation therefore or in the preparation of moulds or in the reception areas are not such as to require the wearing of any hearing protection.  On a consideration of the evidence before us we cannot find any reason to provide a noise based disability allowance.

[255]
It was proposed that a component of a disability allowance should be recognition for the intensification of work required of DAs.  This element of the claim was explained as the increasing pressure under which work is required to be performed.  In this respect Professor Walsh said that there was now a greater awareness of the productivity of dental practices and how that changes according to the type of work performed.  Most practices now recognise high productivity types of visits and low productivity types of visits and often plan them at different times of the day to take into account work pressures and the effect of those on dental staff (p. 313).  Professor Walsh also acknowledged that intensification had occurred due to shortages in dental occupations.  We accept as a general proposition that work has intensified for DAs as it has done for many other occupations where shortages are being experienced.  However, in our view, the evidence produced by DAs did not substantiate the claim for the payment of an allowance for this purpose nor did it counter the evidence of Professor Walsh in respect to the better management of work throughout the day. 

[256]
A range of working conditions were raised which could be referred to as those which arise in the health and personal caring industries.  Included in these were working with human waste including saliva, exposure to infectious diseases, working with contaminated sharps and hazardous chemicals.

[257]
It was the evidence of Dr McAdam called by the LHMU to provide supporting evidence for the application that the above issues were simply part of the job of a DA.  Dr McAdam’s evidence was quite supportive of other aspects of the application but it was her evidence that the above mentioned environment was simply part of the job of a DA and was not deserving of any monetary recognition by way of a disability allowance.

[258]
One issue for consideration is whether the performance of these duties is integral to the job of a DA such that a disability allowance is not warranted.  Many of the disability allowances established in the predominantly male awards were for work that was considered outside the norm for male workers.  A case in point is that a foul linen allowance is paid to predominantly male classifications yet the handling of human waste is seen to be just part of the job for predominantly female occupations, particularly those found in the health and caring industries.

[259]
A second issue is whether the skills involved have been properly valued in the past.  Many of the predominantly female occupations have their origins in domestic work where such duties are considered to be the norm and the skills required to perform the duties have been regarded as aptitude to do the work.  In that context the duties have not been valued highly and the skills not recognised as ones worthy of particular compensation.  Moreover, the conditions under which such work is performed was not seen as unusual or abnormal but just simply part of the job and again not specially considered.  

[260]
A pay equity case allows an opportunity for such matters to be considered afresh, with transparency and in a gender neutral way.  While we have not been persuaded on the evidence to award a disability allowance for the “disabilities” discussed above, we consider there is merit in the argument regarding providing compensation in recognition of the unsavoury duties that are required to be performed periodically.  While they may be considered part of the duties of DAs, we consider them to be a little outside the standard range of duties performed.  Certainly, they are not found in the indicative tasks for DAs at any level within the present DAs Award.  Such duties include cleaning suction traps and spittoons, cleaning dental unit waste lines (the disabilities being both in terms of odour and material), separating amalgam from human waste for disposal, changing o-rings and cleaning up vomit.

[261]
Given that DAs are generally employed in small workplaces we are not inclined to establish a discrete disability allowance that would be paid when any of these conditions are present or duties performed.  It would simply be too costly to administer.  Accordingly, we have decided to include in the equal remuneration component a small amount recognition of these disabilities.

(v)
Quantum of Equal Remuneration Component

[262]
Earlier in this decision we awarded DAs employed under this Award an 11% increase in wages to establish pay equity with predominantly male trades occupations.  This increase accommodated for the differential between enterprise bargaining outcomes able to be secured by the predominantly male occupations in question from 1997 to 2004 and those increases available under State Wage Cases for the same period.  We expressed our concern that this increase, while compensating for wage increases unable to be secured from bargaining in the past, does nothing to recognise the ongoing loss likely to be suffered by DAs for the same reason.  To this end we determined to establish the Equal Remuneration Component.  This component may be reviewed on application by the parties in the future.
[263]
In determining the quantum of the ERC we have taken into account the difference between enterprise bargaining outcomes and State Wage increases over many years.  The ERC will be set at 1.25% of the base rate per annum to take into account of this ongoing differential and to compensate for the disabilities we have identified.

[264]
The ERC is to be applied to the base rate in the Award, that is, the rates that retain their equivalence to classifications in the Engineering Award.

[265]
The current rate of the ERC is calculated as follows:
1.25% x $578.20 = $7.20 per week

[266]
Thus the amount to be phased in as at 5 December 2005 is $19.95.

[267]
The final rate for DAs who hold a Certificate III (subject to any adjustment of the ERC during the two year phase in period) is $649.80 per week.

[268]
The ERC is also able to be absorbed into any formal or informal overaward payments, excluding bonuses.

[269]
As discussed earlier, the Equal Remuneration Component has been introduced for DAs under this Award given the almost complete absence of formalised enterprise bargaining under this Award.  The predominance of female DAs, the prevalence of small workplaces and the absence of corporate employers have contributed to this situation.  That DAs are covered by an occupation specific Award also distinguishes this case from those where, for example, small pockets of a predominantly female occupation may be found in a common rule award.  In addition, the LHMU has been able to substantiate a case for rectification of pay inequity for DAs having regard to historical undervaluation or work (at other than the C10 rate), by reference to analyses of earnings and Census data and, in a minor way, in relation to disabilities incurred.  We consider that very few other occupations will be able to establish such a strong case for the granting of an Equal Remuneration Component to award rates of pay.

(vi)
Saturday Rates

[270]
Clause 6.6 of the Award currently provides as follows:

“Payment at the rate of time and a-half shall be made for all employees other than casuals for work within the ordinary spread of hours which may be required to be performed on Saturday.”.

[271]
The LHMU seek that the phrase “other than casuals” be deleted from the clause thus enabling casual DAs to be paid at the ordinary rate plus the 23% casual loading multiplied by the Saturday penalty rate.  In their opening submissions the LHMU said that under the current DAs Award casual employees receive the same penalty rates as permanent staff for work performed on Sundays and public holidays.  The LHMU submitted that it was unfair that casual employees should be disadvantaged with respect to Saturday work.   Further, as a higher percentage of the DA workforce are casuals, the LHMU was concerned that employers could take advantage of the lower cost of employing casual employees by regularly rostering them on a Saturday in preference to permanent staff.

[272]
The second limb to the LHMU claim was that it would assist in delivering pay equity for DAs as it would provide comparability with the selected male comparator Awards.

[273]
The ADAQ opposed the claim on the grounds that it was unwarranted and unnecessary.  Further, no evidence was led in relation to it.

[274]
We accept that evidence was not led in relation to the matter.  However, given the issue raised by the LHMU we have had regard to the provisions of the male comparator awards nominated by the LHMU as well as some other awards of this Commission.  That examination has revealed the following:

· Engineering Award – State 2002:  no provision for casual employees to work ordinary hours on a Saturday;

· Building Construction Industry Award – State 2003:  the casual loading under the Award is 25%.  Clause 4.2.7 provides that a casual employee who is required to work weekend work shall be entitled to the relevant penalty rate provided that where the relevant penalty rate is time and a-half, the employee shall be paid 175%.

· Electrical Contracting Industry Award – State 2003:  the Award does not prescribe ordinary hours on weekends.

[275]
The Commission also had regard to several other awards where ordinary hours are worked on a Saturday.  The Awards considered could be regarded as mixed gender awards and apply in seven day a week industries.

· Retail Industry Award – State 2004:  all employees other than casuals, are paid a loading of 25% for all ordinary hours worked on Saturday;

· Clubs etc. Award – South-Eastern Divisions 2002:  all time worked on a Saturday, other than casuals, is paid at time and a-quarter;

· Hospitality Industry – Restaurant, Catering and Allied Establishments Award – South-Eastern Division 2002:  employees other than casuals, shall be paid at time and a-half for all ordinary hours worked on a Saturday.

[276]
The other Award that must be considered, for two reasons, is the Clerical Award.  Firstly, it has application in dental practices and secondly, it also provides for ordinary hours to be worked on a Saturday albeit up to 12.30 p.m. (and not 4.30 p.m. as in the DAs Award).  In the Clerical Award casuals are excluded from the penalty rate but continue to receive the casual loading.

[277]
We acknowledge that it can be argued that the three male comparator awards are more beneficial in that they are more restrictive on the employment of casuals.  However, none of the three awards in question provide the type of provision sought by the LHMU.  Those awards which require employees, both casual and permanent, to work ordinary hours on a Saturday provide conditions consistent with the DAs Award.

[278]
No evidence was presented about the extent to which DAs are required to work on Saturdays.  We accept that some practices would operate on Saturday mornings but think that only a limited number would be open in the afternoon.  The cost of employing casual employees on Saturdays would militate in favour of their being rostered in preference to permanent staff.  However, we consider that the employment of casual staff on a weekend day is consistent with the traditional use of casual employees.

[279]
In the absence of any compelling or, more accurately, any evidence on the issue we are not persuaded to make the amendment sought by the Union.

(vii)
Uniform Allowance

[280]
The Award presently provides that:

“If an employer requires an employee to wear a uniform, an allowance of $6.00 per week shall be paid by the employer and such allowance shall be in lieu of the provisions and maintenance of such uniforms.”.

[281]
The LHMU seek the deletion of this clause and the insertion of a new clause that specifies a number of sets of uniforms to be provided by the employer plus the replacement of those on a fair wear and tear basis.  Where uniforms are not provided then an amount of $9.02 per week shall be paid and on the commencement of employment, a DA to be provided with a lump sum equivalent to six months of the allowance to allow the purchase of those uniforms.  The proposed clause also includes a provision that:

“No employee shall be required to take home and launder surgical (clinic) gowns or other personal protective equipment.”.

[282]
The LHMU seek the increase to the allowance on the grounds that it has not moved for at least ten years.  In respect of the payment of the lump sum, this is sought so as to ensure that DAs are not financially disadvantaged on commencement of employment.  The proposed provision in respect of the prohibition on the laundering of surgical gowns is to ensure that infection is not spread.

[283]
The position of the ADAQ was not one of total opposition.  The ADAQ acknowledge that the rate of the allowance had not increased for some years and were prepared to consider an appropriate figure, perhaps $9.00.  Concern was in respect of the advance payment of a lump sum payment given that some DAs may leave their employment during those first six months.  The ADAQ suggested a provision that appears in some other awards where a deposit is paid initially and then returned on cessation of employment.  The ADAQ were amenable to discussing such arrangements with the LHMU.

[284]
In terms of the prohibition on laundering surgical gowns, the ADAQ referred to the evidence that gowns and other personal protective equipment were usually discarded.  Rather than rejecting the provision completely the ADAQ were prepared to discuss it further with the LHMU.

[285]
Given the preparedness of the ADAQ to discuss the quantum and other issues raised in the proposed new Uniform Allowance clause, we will direct the parties to confer over an appropriate clause to be inserted.

(viii)
Casual Conversion

[286]
The Award currently enables casual employees to convert to part-time or full time employment.  The LHMU claim essentially adopts the casual conversion clause inserted in the Engineering Award.  The LHMU proposal is more detailed than the existing award provision and like the Engineering Award provides a pro-forma letter.
[287]
The claim recognises that casual employees constitute approximately 40% of the DA workforce and casualisation is often a factor in undervaluation of work, as noted by the NSW and Queensland Pay Equity Inquiry Reports.  
[288]
The oral evidence before us was to the effect that casual DAs elected to remain employed as such as it suited their personal/family commitments.  The LHMU survey also showed that 83% of respondents were happy with their current employment status.  Despite this, we are concerned about the high level of casualisation in this Award and we consider that level to be disproportionate.  It seems that the existing casual conversion clause has had little impact in reducing the number of casual DAs employed and it is an open question as to whether any changes in the clause will have this effect.

[289]
The ADAQ was open to discussion with the LHMU on the issue.  In the circumstances we are prepared to allow the parties to discuss the matter.

(xi)
Other Elements of the LHMU Claim

[290]
As mentioned early in this decision the ADAQ either agreed to or did not oppose the other parts of the LHMU claim.  In those circumstances and given that they are generally uncontroversial, we are prepared to act on the mutual position of the parties.  It is the case that some of those provisions will need to be discussed to allow final agreement to be reached.  We direct the parties to confer in respect of these matters.

(x)
ADAQ Counter Claim

Clause 1.7 Benefits not to be withdrawn

[291]
A clause to this effect already exists in the Award.  The ADAQ proposed to include in it reference to “amendments made as a consequence of any Extra (sic) Remuneration Order” to particularly ensure that benefits etc. are not withdrawn as a consequence of any equal remuneration order being made.

[292]
We have no conceptual difficulty with the ADAQ’s proposal.  However, in light of our decision, we consider that the clause may need to be redrafted to take into account that we have made the equal remuneration component capable of being absorbed into existing over award payments, both CA rates and unregistered over awards.

Exemption Rate

[293]
The ADAQ has proposed the insertion of an exemption rate that cuts in at the 115% relativity.  As a result all Practice Manager classifications would be exempt from the hours and overtime provisions.  It was not the intention to capture DAs engaged in chair-side assisting (as the ADAQ counter claim had the highest Level of DA set at 110%).  The ADAQ said it sought consistency between the DAs Award and the Clerical Award which contains an exemption rate for where an employee is paid in excess of the highest award level, viz., Level 5, paypoint 2.  The current rate for that Level is $663.50 per week.  The Award also specifies that the relativity of that Level to the C10 classification under the Engineering Award is 125%.
[294]
The LHMU strongly opposed the insertion of an exemption rate claiming that Practice Managers who performed even relatively small amounts of overtime would, based on the wage rates contained in the ADAQ’s counter claim, be disadvantaged.  Their calculations showed that after 1.5 hours of overtime a Practice Manager Level 1 would be worse off than if s/he had remained at DA Level 5 classification.  A Level 2 Practice Manager would be disadvantaged after 3.3 hours of overtime and a Level 3 would be disadvantaged after 4.3 hours of overtime.  Reference was made to the evidence of Ms Todkill who said that Practice Managers tend to work longer hours and overtime.

[295]
The LHMU also referred to the decision of the Full Bench of the AIRC in Clerks Breweries Consolidated Award where the Australian Services Union had successfully applied for the removal of the exemption rate.  In that case the Full Bench decided that the continued inclusion of an exemption rate effectively acted as an impediment to applying the no-disadvantage test for certified agreements under the relevant section of the Workplace Relations Act 1996.
[296]
The LHMU also correctly pointed out that none of the comparator Awards contain an exemption rate.

[297]
In light of the provisions of the Clerical Award, the ADAQ counter claim is misconceived.  The only level to which an exemption rate could apply in the DAs Award is at Practice Manager 3 where a relativity of 130% has been set.

[298]
Given that only one certified agreement applies in this industry we are not persuaded by the LHMU’s argument with respect to the Clerical Breweries Consolidates Award decision.  In light of the rate of pay and relativity determined for the Practice Manager Level we have decided to insert in the Award an exemption clause in the same terms as that found in the Clerical Award except that it is to specifically refer to Practice Manager Level 3.  The insertion of this clause will provide some measure of consistency with the Clerical Award which also applies in dental practices.

Junior Rates of Pay

[299]
The ADAQ counter claim seeks to reduce the junior rates currently provided by the Award to the following:


Age
% of the Appropriate Adult Rate

Under 18 years of age………………………………………..60%

18 and under 19 years of age………………………………...70%

19 and under 20 years of age………………………………...80%

20 and under 21 years of age…………………………………90%

[300]
The existing junior rates are consistent with those provided by the Engineering Award.  The ADAQ survey showed that 19% of all DAs were reported to be under the age of 21.

[301]
Originally one of the purposes of the counter claim was to bring employees under the Clerical Award under the coverage of the DAs Award.  The ADAQ subsequently formally amended their counter claim to withdraw this aspect.  The junior rates provided by the Clerical Award are lower than those provided by the DAs Award.  It appears then in their attempt to bring clerical employees under the scope of the DAs Award, a “trade off” was to harmonise the junior rates of pay between the two Awards.

[302]
In the result the ADAQ counter claim for altered junior rates was not pressed before us.   Accordingly, the claim is refused.

Occupational Superannuation

[303]
The main amendment sought with respect to occupational superannuation was to add MAP to one of the Funds prescribed by the Award.  The LHMU expressed no opposition.  We are prepared to include it.  The remainder of the clause may need to be considered in light of the recent Full Bench decision on Occupational Superannuation [(2005) 178 QGIG 341] to ensure it complies.

Operative Date

[304]
The operative date for all amendments arising from this decision is 5 December 2005.

Direction to Confer

[305]
We direct the parties to confer over appropriate award amendments to be made as a consequence of the decisions made herein and the areas of accommodation reached between the parties.  To facilitate these discussions we make the following directions:
1. That the application is referred to Commissioner Thompson for further conciliation.
2. Commissioner Thompson has advised that the first conference in respect of the matters will be held on 23 September 2005 at 9.00 a.m.

3. The Commissioner is requested to prepare a report setting out:
· the extent of the agreement between the parties; and

· the areas of disagreement.
4. The Commissioner’s report will be provided to the Full Bench and the parties by 28 October 2005.

5. In the event disagreement exists, the Full Bench will reconvene to hear the arguments of the parties at a date to be advised.

Equal Remuneration Order
The parties are directed to draft an appropriate Equal Remuneration Order and draft amendment to reflect the terms of this decision.  Should the parties be unable to reach agreement, the Full Bench will settle the terms.
Order accordingly.
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