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Loading — Casual Loading — Application for General Ruling — Application for Increase — Arbitrated Matter —
Inspections — Evidence — Casual Loading Progressively Increased by General Ruling to 23%.

DECISON

There are three applications before the Full Bench of the Commission. B1346/99 and B1351/99 seek a General Ruling
to increase casua loading. These applications are made by the Queensland Council of Unions (QCU) and The
Australian Workers' Union of Employees, Queensland (AWU). B377/00, an application made by The Restaurant and
Caterers Employers Association of Queensland Industrial Organisation of Employers, seeks to amend the Café,
Restaurant and Catering Award — State (Excluding South-East Queensland) by reducing the casual loading from 50%
to 19% to reflect the casual loading rate applicable in the Hospitality Industry — Restaurant, Catering and Allied
Establishments Award — South Eastern Division.

The joint submissions of QCU and AWU request that:—

“This Commission declares by way of a General Ruling that those Awards and Industrial Agreements which
prescribe loading for casual employees expressed as a percentage of less than 28.5 per centum shall be varied so as
to increase such percentage |oading to 28.5 per centum as from (the specific date).”.

The applications made by QCU and AWU were opposed, by way of counter claim, by the Queensland Chamber of
Commerce and Industry Limited, Industrial Organisation of Employers (QCCI) and Livingstones (Australia). Other
named respondents, opposed the claim. The Queensland Government supported the claim to the extent of a 1%
increase.

Historical Perspective of Casual Loading within the Queendand Jurisdiction according to the QCU/AWU
submissions

In an application made by the AWU during 1952 to the Industrial Court of Queensland, for increases in casual
alowances (37 QGIG 602, September 1952) the Court stated:—

“Obviously these rates were originaly fixed at a higher figure than the ordinary rates applying to the types of
employment governed by them to enable the casual worker to earn an additional sum during a limited period of
employment as compensation for the lack of regular employment. It is difficult, however, to ascertain to what
extent the casual loading, asit were, was intended to compensate this type of employee”.

Further, in Bag-Making Award — South-Eastern Division (37 QGIG 752 of November 1952) the Industrial Court, in
considering an application to delete the “Male Adult” casual rate and insert ageneral 12 %% loading, stated:—

“In a recent judgement dealing with, inter alia, casual rates under the Harbour Boards Award — State, the Court
suggested that matters to be considered in arriving at proper rates for casual workers were (a) type of work, (b)
incidence of casualness and (c) the degree of work to be performed to be considered a casual. Of these three
matters, | think by far the most important is the incidence of casual work. In my view the lesser amount of
employment for casual workers there is available in any particular calling, the greater the casual rate should be, and
vice versa. Of course, there must be a limit placed on the rates, as the fixation of such a rate as would enable a
casua worker to earn more than a regular worker must be guarded against. In the earlier days of arbitration when
rates of this description were being fixed, such present-day conditions as annual leave, payment for statutory
holidays not worked and sick |eave were either in their infancy or were not contemplated. | think in these days such
matters should be considered in fixing casual rates as otherwise there is the danger that the casual worker will be
inadvertently subjected to a degree of industrial injustices. The chief difficulty is to determine to what extent such
matters should be considered. | think it is reasonable and in accordance with modern trends of industrial relations
that a good deal of weight should be given to the proposition that a casual rate should include some amount to
compensate a casual worker for the loss of annual leave and payment for statutory holidays. It isassumed that daily
and hourly ratesin Awards do contain aloading in respect of these matters, but there is no evidence to show what is
the amount of such loading. The question as to whether the casual rate should include a loading in respect of sick
leave presents greater difficulty. Payment for sick leave is not necessarily automatic. Any particular worker may
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not draw sick leave payment in years of service and, prima facie, to load the casual rate with an amount in this
respect may be regarded as putting the casual worker in a better position than a worker who is in regular
employment. On the other hand it seems to be a reasonable assumption, corroborated to some extent by positive
statements made frequently in Court in the past and not denied, that employers’ costs include an amount based upon
hypothetical sick leave payments. Onthewhole, | can see no injustice in loading the casual rate on this occasion.”.

A number of applications were heard by the Commission after this period seeking to reduce the then existing casual
loading. Those cases were unsuccessful. In 1964, a claim was lodged by the AWU to vary the “policy” of the
Commission in relation to casual loading. The increase sought was an extra 2¥2% loading, thereby establishing an
overall casual rate of 15%. On that occasion, an attempt was made to identify the criteria which should be considered in
determining an appropriate casual loading. The criteria suggested were annual leave, public holidays, lost time and sick
leave.

After this adjustment, casual leave loading increased to 19% and then, in a number of cases, to 20% as a consequence of
aseries of decisions by the Commission.

Within the Queensland jurisdiction, there are a number of Awards which contain a casual loading rate higher than the
standard 19%. Theseinclude—

Retail Industry INterim AWard — SLALE........cccveeeeeererrrieresese st sesssssesessse st ssesssssssenssnses
Accommodation Industry (Other Than Hotels) Award — South-Eastern
Division and Boarding House Employees Award — State

(Excluding South-East Queensland)

Club Etc. Employees’ Award — South East Queensland ............cooccncnenernncrnenen,

Club Employees’ Award— State (Excluding South-East Queensland).....................

Clothing Trades Award (hoth AWards) ...

Building Construction INdustry AWard — SEAtE..........ccovvreeireiceireresie st ssssssssenes

Overview of the QCU and AWU cdlaim

As the last substantial review by this Tribunal of casual loading occurred some twenty-five years ago, both
organisations believed that, with the marked growth in casualisation within the workforce, a more contemporary
perspective was required.

Statistics provided showed that, on a national basis, approximately one-quarter of the workforce was employed on a
casua basis, and, within Queensland, the figure was approximately one-third. Casualisation of the workforce was
growing at arate faster than that of the full-time workforce.

The nature of casual employment had changed significantly over the years. Various categories of casuals had emerged

—ie“permanent casual”, “ part-time casual”, “casual casual” etc. It was claimed, notwithstanding this, that:—

“there is a significant degree of commonality manifest in the disadvantages of casual employment. Common
features include: precarious employment, irregular and insecure hours, income insecurity, asymmetrical obligations
between employer/employee, and socia disadvantage.”.

It was claimed that the “ commonality” of conditionsin the non-casual labour force included:—

“benefits [which] range from entitlements such as annual leave, through to benefits such as sick leave, bereavement
leave and Award provisions providing minimum rest periods between shifts. Non-casual benefits also include
matters falling outside of express entitlements such as greater job security, greater inclusion into the workplace,
better balancing of work and family life, reduced stress and easier financial planning.”.

More specifically, those changes have included:—

“Job protection (Termination, Change and Redundancy)
Improved access to Superannuation
Paid RDO's

Parental Leave

Family Leave

Carer’sLeave

Award-Based classification structures
Improved access to structured training
Paid Training Leave

Unfair Dismissal Protection

Public Holidays Test Case”.
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It was acknowledged that whilst casual employees had received varying degrees of recognition vis a vis the above
criteria, the disamenities associated with casual employment remained substantial.

In determining to seek an extra 9.5% casual loading increase, these applicants stated:—

“This application does not seek to increase casual loading on account of each and every disamenity associated with
casua employment.

The application to bring the minimum 19% loading up to a minimum of 28.5% (9.5% increase) accounts for a
number of factors:

Foregone |leave loading (1.5%)

Foregone bereavement leave (1%)

Foregone minimum one weeks notice (2%)

Barriersto training, reclassification and career progression (5%)”.

The applicants elaborated upon the above in the following manner:—

“Foregone L eave Loading (1.5%)

A minimum standard of 17.5% applied across Awards of the Commission. Non-casual employees receive this
entitlement as part of their holiday pay. In Case No. B207/73 (85 QGIG 1232), casua loading was increased,
however, the Commission stated ‘In determining the amount of such increase, we have not, because of lack of
information, included the annual leave loading of 17.5% in our basis of assessment.” ”.

In light of that comment, the applicants state—
“Casuals are not compensated for foregone leave loading. 4 weeks of leave loading at 17.5% equates to an
additional .7 of a week annual leave. .7 of one week divided by 52 weeks (total weeks in a year) equates to 1.4%
rounded up to 1.5%. The amount of additional loading required to compensate casual employees for foregone leave
loading = 1.5%.”.

Foregone Bereavement L eave

Two days Bereavement Leave is common in Awards of this Commission. The Industrial Relations Act 1999,
Chapter 2, Division 3, s. 40 provides for Bereavement Leave for employees but specifically states at s.40(1) that
“This section does not apply to casual employees or pieceworkers. . .".

In support of their claim, these applicants state—

“The current minimum quantum of casual loading does not include a component attributable to foregone
bereavement leave. The current minimum quantum of casual loading does not include a component attributable
to the disadvantages and asymmetrical obligations suffered by casual employees who are bereaved.
Bereavement |leave operates similarly to sick leave. Sick leave is currently contemplated by casua loading.
Bereavement leave should be dealt with in a similar fashion. An additional amount of 1% should be included in
the quantum of casual loading to account for aminimum of 2 days foregone bereavement leave. This calculation
is based on a minimum of two days (bereavement leave) divided by 260 days (total working days in any one
year) equating to 0.8% rounded up to 1%.”.

Foregone Minimum One Weeks Notice (2%)

One week’ s notice on cessation of employment (or payment in lieu) is common to Awards of this Commission. The
non-casual workforceis entitled to this payment (graded upwards dependant upon the period of time worked). More
beneficial provisions are contained within a number of agreements approved by this Commission. Casual
employees are not compensated in terms of minimum notice on termination.

These applicants state—
“An additional amount of 2% should be included in the minimum quantum of casual loading to compensate
casual employees for the absence of a minimum standard of one week’s notice on termination. The calculation

is based upon one week minimum notice on termination of employment/divided by 52 weeks (total weeks in one
year) equating to 1.9% rounded up to 2%.” .
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Barriersto Training, Reclassification and Career Progression (5%)

Currently, the Policy of the Training Recognition Council is that casual employees are excluded from participating in
apprenticeships and traineeships. Through the introduction of the Structural Efficiency Principle, non-casual employees
have Award based entitlements to higher classification and career paths.

These applicants state that:—

“An additional amount of 5% should be included in the minimum quantum of casual loading, to compensate casual
employees for the disadvantages associated with barriers to training, re-classification and career progression. The
5% is based upon a benchmark differential between Award based classifications (a common differential between
Award based classifications is 5%). The minimum quantum of 5% is based upon a presumption that casual
employees will be held back from at least one re-classification progression, during their employment.”.

Whilst the applicants rely upon the four criteria af orementioned upon which to mount their claim, they state—

“If the Commission is not moved to grant the full quantum specified by the applicants on each and every one of the
four criteria, specified in the application, then the applicants request that the QIRC consider the broader context of
the application and increase the loading by takinginto account some of the broader issues, such as:

Socia disamenities

Job insecurity

Whether Queensland casual employment levels are too high and should be discouraged
Barriersto ‘ permanent jobs

Longer periods of ‘lost time’, underempl oyrrent and unemployment
Asymmetrical obligations between employers and employees
Lower wages of casual employees

Indirect discrimination experienced by female casual employees
Diminished protection against unfair dismissal

Reduced entitlementsto Parental Leave

Reduced entitlementsto Family Leave”.

Relative to the Industrial Relations Act 1999, the applicantsrely upon:—

“Principal object of thisAct
S.3 The principal object of this Act is to provide a framework for industrial relations tat supports economic
prosperity and social justice by—

(a) providing for rights and responsibilities that ensure economic advancement and social justice for all employees
and employers;

(b) providing for an effective and efficient economy, with strong economic growth, high employment, employment
security, improved living standards, low inflation and national and international competitiveness;

(c) preventing and eliminating discrimination in employment, and ensuring equal remuneration for men and women;

(e) promoting the effective and efficient operation of enterprises and industries;

(f) ensuring wages and employment conditions provide fair standardsin relation to living standards prevailing in the
community;

(i) promoting and facilitating the regulation of employment by Awards and agreements;

(j) meeting the needs of emerging labour markets and work patterns;

(m) assisting in giving effect to Australia’ sinternational obligationsin relation to labour standards.

ILO Convention 100 — Equal Remuneration, 1951.

ILO Convention 111 — Discrimination (Employment and Occupation), 1958.
ILO Convention 122 — Employment Policy, 1964.

ILO Convention 156 — Workers with Family Responsibilities, 1981.

ILO Convention 158 — Termination of Employment, 1982.”.

Oveview of The Redaurant and Caterers Employers Association of Queendand Industrial Organisation of
Employers Claim

The claim of this organisation is as follows—

“Upon application, the minimum casual loading that can be inserted into the Café Restaurant and Catering Award
State (Excluding South-East Queensland) by the Commission shall be 19%.
The casual loading shall not be compounded in cal culating penalty payments.
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The following minimum casual loading shall be paid:
19% for all ordinary hours worked,;
69% where the rate of pay is prescribed as time and a-half;
119% where the rate of pay is prescribed as double time; and
169% where the rate of pay is prescribed as double time and a-half.”.

This organisation sought the standardisation of casual rates of pay throughout their relevant Awards within Queensland.
It was stated that “ The casual loading is not an amount to boost the wage rate. The casual loading is an amount that is
to compensate a casual employee for not receiving benefits that a weekly/part-time employee would receive. Thefigure
of 19% or greater “is an arbitrary figure fixed by the Commission to afford relief to those who do not otherwise benefit”
(Commissioner Pont — Matter No. B601/1975).

The general thrust of this organisation’s submission was that “The Commission has accepted by the inclusion of such
provisions within Awards, that the casual |oading was never intended to be compounded on top of “penalties”.

Overview of Livingstones of Australia Claim

Livingstones of Australia seek to have the casual loading applicable within Queensland Awards reduced from 19% to
17%.

The submissions of the applicants were considered from a number of perspectives. Those included, amongst other
things—

“Many casual employees work hours approximating those of full-time weekly employees and suffer no lost time yet
are still paid acomponent of the casual loading for lost time”.

A significant number of employees work on any day of the week including public holidays and are paid penalty
rates for work performed on a public holiday as would be full-time employees. Accordingly, the issue of not getting
paid for public holidays not worked is irrelevant (see evidence of Mr Graeme Curnow — TAB Queensland, Mr
Andrew Young, Bismark and Mr D Scotts, Executive Officer of QNIA).

That casual employees are employed for a variety of reasons “as dictated by the operational needs of their
business/industry”.

That the long-standing perception of casual employment as being sporadic and uncertain has, in many instances
“been overtaken by casual employment on aregular and systematic basis spanning a number of years”.

That casual employment may be “extremely stable, have secure hours, have attractive hourly rates of pay, allow for
family time and be extremely attractive to certain employees’.

That, because there are many different forms of casual employment, “an Award by Award analysis of an appropriate
casual loading would be desirable’.

That the claimed “disamenities” suffered by casuals were “overstated” and “agross generalisation”.

The claim was that there had been, over the last twenty-five years, improvements in the conditions attributable to casual
employees. Theseincluded:—

agreater incidence and hence availability of casual work;

improved access to superannuation;

protection from unfair dismissal provided the employeeis not ashort-term casual as defined in the Regulations;
access to Maternity Leave for long-term casual s as defined in the Act;

long Service Leave;

access to Award-based classification structures; and

the Introduction of a 38 hour week in many State Awards and aresultant increase in the casual hourly rate.

For some employees—

redundancy benefits;

workplace consultation via consultative committees,

formalised accessto training;

access to career progression; and

active involvement in EBA negotiations (the last mentioned benefits were particularly attributable to TABQ
employees).

Overview of QCCl’sClaim

The QCCI has instituted a counter-proposal to have the casual loading applicable within Queensland Awards reduced
from 19% to 16%. The particulars of the claim are—

“Upon application, the minimum casual |oading that can be inserted into Awards by the Commission shall be 16 %.
The casual loading shall not be compounded in calculating penalty payments.
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For example, the following minimum casual loadings shall be paid:
16% for al ordinary hours worked,;

66% where the rate of pay is prescribed as time and a-half;

116% where the rate of pay is prescribed as double time; and

166% where the rate of pay is prescribed as double time and a-half.”.

This organisation favoured the granting of a Statement of Policy over the making of a General Ruling regarding casual
rates of pay. In this context, “the making of a Statement of Policy as sought, will allow unions to make applications to
vary Awards to increase the casual loading. It aso will allow employers to make applications to vary Awards seeking
to reduce the casual loading to arate of no lessthan 16%.”. Of concern was the prospect that, were the application to be
granted in the manner so sought by the applicants, then a casual employee could be placed in a more advantageous
position than aweekly or part-time employee.

Further elaborating upon its counter-proposal, QCCI stated:—

“In determining the mnimum casual rate, we are proposing a rate of 16%. The engagement or incidence of casual
employment across industries is now totally different in the majority of cases, compared to the last time the casual
rate was reviewed in 1973. The emergence of the use of casual employment and new industries which have
developed since 1973 that depend significantly on casual employment have altered the industrial landscape for
casual employees. Casual employees in many industries play an important part in providing a necessary service to
the public. Thistrend of engaging casual employees now and in the future will continue to increase and they will be
employed on any day of the week including public holidays.”.

Reference was made to the situation where a casual was employed on a public holiday and the consequent
disadvantageous affects experienced by employers being required to compound the already existing penalty by the
casual loading.

Overview of Queendand Government’s Claim

The Queensland Government’s claim was that the casual loading should be increased by an amount of 1%. The
Government held the view that “a more satisfactory response to the Unions' claim isto grant a moderate increase in the
casual loading (ie 1% to compensate casual employees for non-entitlement to annual leave loading) and that the Award
review process be used to address casualisation and the remaining components of the unions’ application.”.

The Government produced documentation identifying the varied range of casual loading rates applicable within
certified agreements from New South Wales, South Australia, Western Australia, Queensland and the federal
jurisdiction. This documentation showed the following:—

“52.5 percent provide for a 20 percent loading;

18.6 percent provide for aloading less than 19 percent;

17.1 percent provide for aloading between 21 and 25 percent;

7.2 percent provide for aloading of 19%;

2.7 percent provide for aloading of more than 30 percent (only 4 agreements are from Queensland); and
2 percent provide for aloading between 26 and 30 percent.”.

Further, it was stated that:—

“Of all the Queensland agreements reviewed by ACIRRT that specify a casual loading, the most common loading is
19 percent (53.4 percent of agreements) followed by 20 percent (24). In total, 92 of the Queensland agreements
reviewed provide aloading greater than 19 percent and 3 provide aloading of lessthan 19 percent.”.

The Government’ s submissions sought to highlight the following:—

The nature of casual employment.
“Casua employment is heterogeneous in nature, that is casual employees are commonly categorised as either true

casuals or permanent/long term casual's; and
There is a lack of commonality in the various definitions of ‘casual employee’, thus clouding the issue of what
constitutes casual employment”.

Heterogeneous nature of casual employment

Lack of commonality in definition of casual employee

Increase in casual employment

“Over the last decade casual work has grown at almost 10 times the pace of other more secure jobs. ABS figures
show that from August 1989 to August 1999 the number of casual employees Australia-wide increased by around
49% from 1,298,000 to 1,931,700. By contrast, the number of other employees increased by a more modest 3.3
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percent from 5,199,400 to 5,372,500 during the period. Between 1989-99 over 78% of the new jobs created were
casual”.

Industries with high levels of casualisation

Casual employment by gender and status

“According to unpublished ABS data females comprise 55.6% of all casual employees in Queensland at August
1999...1n addition, about 87% of the State’ s 231,093 femal e casual employees are employed as part-time workers’.
Casual employment by age

Casual employment by size of work location

Casual earnings
Duration of casual jobs.

Bdow represents a summary of the Government’ s submissions—
“In summary, labour market datarelevant to casual employment indicates that:—

over the last decade casual work has grown almost 10 times the pace of other more secure employment. From
August 1989 to August 1999 the number of casual employees Australiawide increased by around 29 percent;

in Queensland, casual employment comprises 31.2 percent of total employment, compared to 26.4 percent for
Australia;

Queensland industries with high levels of casualisation include: agriculture, forestry and fishing; retail trade;
accommodation, cafes and restaurants; cultural and recreational services; and property and business services;
55.6 percent of casual employees in Queensland are females, of which about 87 percent are employed as part-
time workers. The number of males employed as casualsisincreasing;

20.9 percent of Queensland casuals are employees aged 15-19 years old, with 77 percent enrolled in school or
elsewhere. For older age groups the percentage enrolled in study declines significantly;

44 percent of Queensland casuals are employed in workplaces with less than 10 employees. Such firms also
undertake the lowest proportion of training;

despite the casual loading, casual earnings are lower than those of permanent employees, particularly in lower
skilled occupations. Reasons for these inconsistencies are unclear and have not been the subject of academic
research; and

in Queensland, around 60 percent of casuals are employed for more than 1 year by the same employer.”.

With regard to the QCU/AWU claim that the casual loading rate should be increased to facilitate lack of training and
career progression for casual employees, the Government stated that the approach suggested “is unlikely to address the
inherent problems associated with limited career opportunities, while it is also considered counterintuitive to extend
financial compensation in the absence of normal productivity improvements expected to flow from training and skills
development. It istherefore submitted that the issue of training and career promotion can be best addressed through the
Award review process and in particular, the requirement under section 126 (h) (iii) that, whenever possible, Awards
provide support for training” .

The cost impact of implementing the QCU/AWU claim would be approximately $277.4M per annum which would
equate to an 0.57% increase to Queensland’ s gross wages bill and an extra $22.9M and 0.36% per annum to the public
sector.

The Government’s proposal of a 1% increase in the casual loading would provide a more modest outcome for the
economy equating to approximately $22.0M per annum and 0.05% to Queensland’s gross wages bill and $2.4M per
annum and 0.04% to the public sector wages bill. The Government states—

“This modest increase is sustainable in the current economic climate and will impose a minimal cost impost on
employers’.

The Government opposed the counter-claims made by QCCI and Livingstones Australia as they believed “they fall well
short of community standards and risks exacerbating the problem of casualisation”. With regard to the QCU/AWU
claim that bereavement leave, notice of termination and lack of access to training and career progression should be
considered when evaluating the casual loading, the Government stated that the last two mentioned matters would be
better dealt with by way of Award restructuring.

Respondents opposed to the Claim

Other named respondents opposed the claim. Whilst we have fully considered all submissions, it is not our intention to
detail the submissions of those parties. The major points in contention between the parties have generally been
canvassed in the abovementioned summaries and, where particular evidence relates to other respondents, then that
evidence will be detailed.
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Witness Evidence

We do not see the need to recite all of the evidence from the various parties and organisations in this matter. Many
parties reiterated the evidence of other witnesses. We propose, however, to cite the major points raised by the various
partiesin support of their respective claims.

Professor Peter Brosnan (Foundation Professor of Industrial Relations and Dean of the Faculty of Commerce and
Management at Griffith University) gave evidence on behalf of the QCU and stated that, at present, he was “engaged in
astudy of casual employment of youthsin the retail trade”.

From his research, Professor Brosnan stated that Queensland had the highest level of casualisation within Australian
States. Inherent within casual employment were the problems of insecurity of employment and the “uniquely
Australian concept of a permanent casual”. When comparisons were made with similar types of employment in
European countries, it was found that a number of countries imposed restrictions upon casual employment. In New
Zealand, for example, it was stated that casual employees were legally entitled to holiday pay, sick leave, carer’s leave
and bereavement leave. According to this witness, out of studies conducted, there was evidence that amajor concern
of many casuals was that there were limited job advancement opportunities.

To further the submission that casuals were not receiving training in their positions, Professor Brosnan relied upon an
Australian Bureau of Statistics Employer Training Expenditure Survey and an analysis conducted by Michael
Alexander (an author of the publication Changes at Work) showing that casual workers were 1.55 times less likely to
receive training than permanent employees and that pay rates generally were lower for casual workers.

Ms Meg Smith (Director and co-owner of Labour Market Alternatives Pty Ltd — a company which undertakes research
within industrial relations) is a Lecturer in the School of Employment Relations and Work at the University of Western
Sydney and gave evidence on behalf of QCU. In 1998/99, Labour Market Alternatives prepared a report for the Evatt
Foundation examining the profile of casual employment in New South Wales. This report was titled Choice and
Coercion: Women's Experience of Casual Work.

That report highlighted the following:—

“In August 1998 casual employment comprised 26.9 per cent of all employment — in 1984 the commensurate figure
was 15.8 per cent (ABS, Cat. No. 6310.0). While casualisation is growing for both men and women, and most
recently at a faster growth rate for men, the detailed pattern of casual employment indicates a gendered
phenomenon. Thus, it is women who are disproportionately represented in casual employment, particularly part-
time casual employment. Close to one in three (32 per cent) of employed women and more than one in four (22.5
per cent) employed men are employed on a casual basis. Women comprise 54.1 per cent of al casuals (full-time
and part-time) (ABS, Cat. No. 6310.0 August 1998)".

Casual labour was usually found in small businesses and industry sectors which primarily included accommodation,
cafes and restaurants, agriculture, forestry, fishing and retail trade. The generally accepted definition of casual work
which included concepts of short-term employment, irregular and uncertain work and separate contracts of employment
now only encompassed some areas of casual work. Statistics show that high percentages of casual employees have
been engaged by the same employer for more than twelve months.

Further evidence from this witness showed that whilst theoretically, casual employees were able to refuse an offer of
work, in fact, “they felt that future employment would be jeopardised by such arejection”. The disamenities previously
cited in the general submissions of both the QCU and AWU werereiterated in the evidence of thiswitness.

Ms Smith stated, in overviewing casual provisions contained within a sample range of federal and state Awards, that
there were often great disparities evident in those industrial instruments when attempting to define casual employment.
It was stated that “The setting of the loading has not historically universally rested on a precise costing of its
components. The foregone conditions, such as annual leave, sick leave, bereavement |eave, that are more easily costed
are a conservative subset of conditions on which to base the assessment of the level of the loading, given the scale of the
disamenities of casual employment, most prominently employment insecurity evident in the empirical data gathered
through the project.”.

V arious witnesses within the nursing profession gave evidence to the effect that casual shifts could often be cancelled at
short notice, that bereavement leave was unavailable, that employees felt vulnerable if they chose to refuse casual work
on occasions, that there was alack of training for casual employees within the hospital environment, that personal 1oans
from financial institutions were almost impossible to obtain because of the nature of casual employment, amongst other
reasons.
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Evidence from various Union officials highlighted, amongst other things, the following—

casual employees were unwilling to raise concerns with their employers for fear of being treated unfairly in
terms of future casual work;

casual employees were often telephoned by the employer just before they were to commence work and told that
there would be no requirement for them to work on that occasion;

that upon reaching certain age groups (ie 18, 19, 20 or 21) casuals have not been rostered on for any more work
or have had their hours severely reduced;

concern was expressed at the lack of family leave provisions for casual employees,

that there is a marked lack of training for casual employees with alarge concentration of casual employeesin the
lower classification levels; and

that under some industrial instruments, casuals can have their rosters altered unilaterally and that there may be
no minimum period of engagement clause.

In response to the abovementioned claims, various employer witnesses gave evidence. Also senior nursing
administrators gave evidence, the effect of which isasfollows—

casual nursing needs fluctuate depending upon the time of the year;

it is often difficult to obtain an appropriate number of casual employees,

not all casual employees aretotaly reliablein terms of their availability for work;

there would be a significant monetary increase for hospitals were the casual loading to increase in the manner so
sought;

casual employees are mainly engaged to—

match peaks in patient acuity/hospital occupancy;

replace unpredicted sick leave;

relieve permanent staff for annual leave; and

fill positions which are unable to be filled with permanent staff;

according to these employers, many casual employees choose to remain so because —

they are able to work when it suits them;

casual work fitsinwith family life;

they are unable to work afull shift but are able to complete, e.g. afour hour shift;

some employees prefer to work on day shifts;

some employees prefer to work from Monday to Friday only;

some casual employees seek not to work on public holidays or school holidays;

some employees seek specific employment to save for something special;

many casual employees work in other jobs but wish to either earn extra money through casual employment or
simply to ensure retention of specific skills;

some casual employees prefer the variety of work as a casual employee;

some casual employeeswork asit suits them; and

many casual employees have been offered, over time, permanent work but have refused the offer.

training was offered to casual nursing employeesif it was sought;
there was a national shortage of nursing staff wanting permanent employment;
some hospitals attempted to minimise the use of casual labour because of —

“lack of continuity of care with the use of casuals;

decrease in commitment to customer service with the use of casuals;
increase in costs per hour with the use of casuals; and

casuals unavailable when required.”;

in some instances, there exists an incremental payment for casual employees once a certain number of hours
have been worked.

Within the child-care industry, evidence was given that because of the extended opening hours of child-care centres,
casual employees were required to cover those extra hours. Within this industry, evidence was given that training was
available to casual employees.

Evidence from employers conducting business within the restaurant and catering industry showed that many employees
were casual employees. Employees were engaged in this manner because of the nature of the industry. A common
perspective was that if the casua loading increase was granted, then this would have a precarious affect upon the
industry which would reflect itself with increased prices and a possible decrease in the hours these establishments were
open to the public.

J\BR-IRSBNE\ONLINE AWARD PROJECT \MARTIN\QIRC\DECISIONSMAJOR\CASUAL LOADING.DOC



10
Evidence from employers within the hotel industry highlighted the following—

that casual employment was prevalent within the industry;

usually employment was either full-time or casual, but not generally part-time;

staff turnover was considerable;

many casual employees do not see their employment within thisindustry as along-term career prospect;

in many instances, casual employees who wish to stay within the industry can progress “through the ranks” into
more senior positions;

where casual employees make up the majority of employees, their bargaining power through enterprise
bargaining isreal and significant;

the casual nature of employment is“mutually beneficial” to both employer and employee; and

there has been a concerted effort within thisindustry by employers to ensure that appropriate training is available
to casual employees.

Evidence was given by the Manufacturing Manager of Buderim Ginger Limited. This evidence showed that peak
seasons exist whereby the employment of casuals is necessary. There exists a training matrix and system embodied
within the certified agreement which relates to the accumulation of skills. From this flows both a vertical and
horizontal system of training. Casual employees acquire skills and permanent staff are totally drawn from the casual
staff.

Within the TAB Queensland Limited (TABQ), some 101 casuals are engaged at various branches. 435 casua
employees are engaged in telephone betting and 29 casuals are engaged in the Control Centre. 94 of TABQ’s casual
employees are aged 25 years or younger. Staffing arrangements are dependant upon “the weather, condition of
racetracks, the standard of horse racing, state based carnivals and the impact of communication technology”. From the
employer’ s perspective, casual employees are attracted to thisindustry for the following reasons, amongst other things—

the desire for flexibility vis a vis other demandsin their life;
students gain from this type of work asit fitsin with their study commitments; and
working parents with school aged children find this type of work attractive.

Through enterprise bargaining outcomes with this employer, greater flexibility has been provided for employees. These
include the ahility to be “unavailable” for work on six Saturdays of the year if they so choose “Operators can specify
which days mid-week they are available for extra shifts and unrestricted operators are permitted to initiate four (4)
swaps per month within the roster. In special circumstances, operators are permitted unlimited shift swaps upon written
application. Special rostering arrangements are available for staff returning from parental needs and we accommodate
the needs of employeeswith carers’ responsibilities for family members.”.

Training is provided “on the job” within TABQ. 63 employees who started their career with TABQ as casuals, have
progressed to TABQ' s administrative structure.

There was evidence adduced from a number of employers who, whilst in different industry groupings, experienced
similar situations with casual employees. This usually related to work within industries where seasonal demands were
predominant. The essence of the evidence is similar and does not require repeated comment in this decision. These
industriesinclude, for example, the nursery industry and the fruit and vegetable growing industry.

Conclusion

In the course of hearing this matter, awide range of parties have given evidence upon the issue of casual loading. All of
this evidence has been appropriately considered by the Full Bench.

In the case of some employer witnesses, the matters raised by the Union applicants to support their claim for a casual
loading of 28.5% (on pages 3 and 4 of this decision) have been directly addressed by employers as it pertains to their
own businesses. For example, training, reclassification and career progression for casual employees does occur within
some previously cited organisations (see evidence of TABQ). In many other instances, however, thisis not the case.

What might be stated at the outset is this. We acknowledge that there exists those businesses where particular positive
attention is paid to casual employees, primarily because of the nature of the business—i.e. businesses which rely almost
solely upon casual employment and where the type of work involved requires some particular form of skill. In those
instances, it is simply in the best interest of both the employer and the employee to adopt processes of flexibility, and
the development of appropriate skill levels of employees because of the nature of the industry (e.g. the hospitality
industry, TABQ). We also acknowledge that there are some industries within which casual employment is used in its
more traditional sense, i.e. occasional use of short term and often sporadic casual employment. Somewhere in between
those two scenarios lie most casual work situations.
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Different Awards of this Commission define and limit the employment of casuals in different ways. We do not seeit as
our role in this decision to consider whether casual employment is appropriate or otherwise. Put simply, we accept that
various forms of casual employment are utilised by certain employers for a range of reasons. We have been asked to
consider an appropriate casual loading for those employees. We now do so.

Previously cited statistics show that the nature of casual work has changed significantly over the years. The
traditionally accepted understanding of casual employment — i.e. work of limited duration, irregular in nature and where
separate contracts of employment are entered into upon each work engagement, whilst remaining in existence in some
instances, has been overtaken by the reality of contemporary casual work arrangements. A significant proportion of
casual employees are now engaged for longer periods of employment (often for more than 12 months) and Legislation
has been enacted both within the State and nationally to facilitate these changes.

The changing nature of work patterns for all employees has been evident since the last occasion upon which the
question of casual loading was considered by a Full Bench of the Commission. In some instances, changes in working
conditions which have occurred for full-time employees have been reflected, usually with modification, within changes
affecting casual employees (ie dismissal laws, long service leave provisions, etc.).

In previous decisions of this Commission upon the question of casual loading, it has been clear that no precise formula
has been utilised for the formulation of the rate. Whilst we accept that no precise formula exists for arriving at an
appropriate casual loading, one need only refer to earlier decisions of this Commission to accept that a nexus of sorts
exists between the criteria generally considered when fixing the casual loading and progression which has generally
occurred in working conditions for other than casual employees. We see no reason as to why that general proposition
should be disturbed in this decision and our decision is structured in similar vein.

As society and its needs change, so do the requirements and needs of employers and employees. Within this context of
change, the nature of casual employment could be categorised in many ways. It is difficult to be precise as to which
feature or features of casual employment ae most pronounced, however certain factors became evident during the
course of this hearing. For example, casua employment is utilised mostly by the female workforce, a large percentage
of casual employees are employed in workplaces with less than 10 employees, and many casual employees are
employed for more than 12 months with the one employer on aregular and systematic basis.

We accept generally the evidence of Union witnesses to the effect that many casual employees are often apprehensive
about taking time off work for whatever reason for fear that they will not retain the casual hours they have enjoyed for
some period of time. While we do accept that, in some circumstances, casual hire can lead to an offer of permanent
engagement, we accept that generally the evidence of employee witnesses was that the prospect of career advancement
for casual employeesisin most cases negligible.

On these last two points specifically, we would state as follows— In cases where casual labour is engaged in a
“traditional” sense (previously described), it is understandable that the prospect of career advancement would be
limited. To expect otherwise is simply contrary to the nature of the engagement. However, in other instances, and we
believe these to be the majority of occasions, career advancement is also unlikely, save for those previously cited
businesses reliant upon flexibility and a specific level of skill.

In the case of apprehension by many casual employees about taking time off work for various reasons, we accept the
veracity of these claims and more so in those areas where the skill level required of employeesis less pronounced. In
these instances, it is easier for the employer to replace the casual employee. However, we do not discount the limited
evidence given which indicates that in some instances particular consideration is given by employers to meeting the
needs of some casual employees notwithstanding the nature of the position held.

In considering the various applications put before the Conmission, we state that we are not prepared to consider a
diminution in the casual loading rate of 19%. We see no justification for adopting this course. The strong evidence put
before us warrants appropriate positive consideration and it would be contrary to the progression of industrial relations
in this State to take a step so suggested in a General Ruling matter such as this. Nor are we prepared, on the material

put to us, to alter the loading for casuals contained in the Cafe, Restaurant and Catering Award — State (Excluding
South-East Queensland). Those applications which seek to reduce the casual loading are rejected.

In reaching this decision and the final decision as to quantum of loading, we have taken into account that a variety of
loadings have been deemed to be appropriate in a variety of Awards. No specific detail is before us as to why the
particular loadings have been set. We accept that contained in the loadings are elements for annual leave, sick leave,
public holidays and other paid eititlements accruing to permanent employees. As well, included in each of the
allowances is an element relating to lost time in particular callings, referred to in the Bag-Making Award — South-
Eastern Division aforementioned and in the decision of Court Members Dwyer and Harvey (37 QGIG 602), and other
decisions of the Commission.
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The lost time element obviously varies for different industries and industry sectors and quite often differs from
employer to employer within the one industry.

Whilst it is acknowledged that this element, along with other elements, has not been specifically quantified in past
decisions, it is a relevant element which has not been addressed in any or sufficient detail in this case to assist those
applicants who seek to reduce the loading which is now before us.

We also take into account that since the last time this allowance was set in 1974 there have been a number of advances
in employment conditions prescribed by way of Policy determination or Award prescription of this Commission which
are not available to casual employees. We cite, for example, the Termination, Change and Redundancy Policy of this
Commission which excludes casua employees.

We also do not propose to accept the Government’s application for a 1% increase in casual loading. We are mindful of
the Government’s economic estimates and costing of the claims of the Unions were they to be granted. In fact, that
acknowledgment does form an appropriate part of our reasoning in reaching our decision. However, we believe the
quantum proposed by the Government does not adequately address the clear changes which have occurred in the area of
casual employment.

Given that we do not attempt to establish and utilise a precise formulafor determining an appropriate casual loading, we
propose to consider the Unions’ applicationsin the following manner.

On the question of “Foregone Leave Loading”, we would state that we believe this to be a component of the Unions’
claim which should be accepted as claimed. It is a matter of fact that, across Awards in this Commission, a minimum
standard of 17.5% leave loading applies to employees other than casuals. On the material before us, we can see no
reason why this element of the claim should be rejected. It would seem to us that it naturally follows that since casual
employees are compensated for the loss of annual leave, so too should they be for that other element of annual leave,
leave loading. We note, from earlier decisions of this Commission, that it was clear on the question of payment of
L eave Loading that this component was previously refused on the basis of “lack of information” around the question.

The matter of “Foregone Bereavement Leave’ is more problematic for us. Bereavement Leave is common to Awards
of this Commission. The frequency of its access to the non-casual workforce is unknown to uswith any precision. We
should not stumble over that point, however, as it has already been established within this jurisdiction that Bereavement
Leave has been warranted. The argument is put to us that Bereavement Leave is similar to Sick Leave which is
included for consideration in the casual loading. From the evidence before us, it is our view that this component should
be included within the casual loading rate. Because of the relatively extended nature of casual employment in this
current environment, it is more likely that casual employees would have the same need to access this type of leave as
would non-casual employees.

For similarly based reasons as above, we would nclude within the loading an element for increased notice of
termination provided in the Legislation for non-casual employees but take into account that inherent in the existing
loading is a component which recognises that no notice of termination is given to casuals.

In considering how the benefits of bereavement leave and extended periods of notice should be provided to casual
employees some thought was given to the provision of the actual benefit rather than a monetary allowance. In the case
of extended notice periods, because of the increasing trend to employ casuals on a long term, if not permanent basis,
some thought was given to the provision of the benefit to those casual employees.

The provision of the benefits in that fashion rather than as part of an overall allowance was considered impracticable
through a General Ruling matter such asthat which is now before us.

However, the parties should not be deterred, particularly when making Certified Agreements, from entering into
arrangements to provide access to such benefits to casual s through an entitlement to the benefit rather than by way of an
allowance.

The area which has caused us considerable concern in this application has been the submission entitled “Barriers to
Training, Reclassification and Career Progression”. The applicant Unions place considerable weight upon this areain
order to arrive at their claim of a28.5% casual loading. The reasonsfor this have already been cited.

We have already stated that we accept that training for casual employees does occur in arange of industries. However,
in stating that, we are also aware of employer submissions which state that in certain industries (e.g. the service
industries) different realities must be faced. In many instances in these industries, casual employees are employed in
small businesses, which have little ability to cater for matters such as industry training. We accept, as a matter of
common sense, that some degree of “in-house” training will aways occur. The QCU/AWU, however, refer to a more
structured process of training. The employer submissions that larger businesses have greater capacity to instigate
appropriate training is seen by usto be the morerealistic view.
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Is this element of the claim a “disamenity” sufficient to enhance the Unions' claims for a 28.5% casual loading in the
manner so sought? In terms of the quantum sought by the Unions, we do not think so. As a matter of public interest,
we would state that access to appropriate training etc for casual employeeswould always be of benefit to the employee
and the employer. The practicalities of delivering this training in some cases would simply not be a viable proposition
for many employers. Clearly, the greater the skill required of the casual employee, then perhaps the greater the prospect
of training by the employer. That, however, is only part of the debate. Employees usually require training in order to
be able to progress. Often, however, there are limited opportunities for one to progress in many industries. The reality
of this must underpin any submission in thisvein. In many instances, for the type of job in question, training, other than
for familiarisation with the respective workplace, is not necessary. Once that type of job is initialy undertaken, the
nature of it does not radically change or at least not sufficiently so asto require any structured training.

We therefore dismiss this component of the claim to the extent it was sought by the Unions. We do accept, though, an
element of this claim should be considered in the formulation of the casual loading, but only to a limited degree. We
say this because, whilst there is certain merit in the Unions’ claim, it is not a component which should be considered out
of proportion to the reality of the situation.

In considering all of the submissions made, we propose to vary the casual loading rate of pay by way of General Ruling
of this Commission to a minimum amount of 23%. In doing so, we are aware of the fact that many industries within the
State will not be directly affected by this decision as the casually loaded rates within those industries previously cited
remain superior to the 23% hereby Awarded.

This decision recognises a changed attitude to casual employment, exhibited by both employers and employees, which
has resulted in an increase in the level of casual employment. Some evidence of these changed attitudes can be put by
way of example:

consensual inclusion in Awards and Agreements giving preference to permanent employees where additional
casual work in another occupational stream becomes available with the same employer;

nursing staff accessing additional casual hours through Nursing Employment Agencies and sometimes being
assigned to their full-time employer for such casual hours;

expansion in use of casual work by many students undergoing secondary or tertiary education and others who
have no desire to work permanently in the industry concerned but use the availability of casual hoursin avariety
of industries as a means to enter the alternative career chosen or to provide an acceptable income in addition to
other family unit income; and

atrend by employers to move towards “full-time’ casual employment rather than permanent employment. This
trend is not capable of quantification but we accept that is a growing practice which some employers perceive as
an advantage in that it removes obligations as to accrual of arange of entitlements and freedom to adjust daily or
weekly hours dependent upon work intake.

On the evidence drawn from a number of witnesses presented by the Unions and employer parties before us thereis a
belief that greater flexibility in permanent part-time provisions contained in Awards could lead to a reduction in the
current level of casual employment with a transfer to permanent part-time employment and this would thus achieve a
result sought in the Unions' application.

Whilst the terms of permanent part-time employment are not before this Full Bench, the parties may be well served to
take into account this evidence in any subsequent consideration of permanent part-time employment conditions. A
witness presented by the QCU, a Ms Claudette Kelly, gave evidence as to her experiences as a permanent, casual and
part-time employee of an employer in the pathology industry and expressed her view as to her preference to work as a
permanent part-time employee under the applicable Award (the Pathology (Private Practices) Award — State). That
Award contains quite flexible permanent part-time employment arrangements which the parties negotiated as
appropriate arrangements to promote the use of permanent part-time employment in the private pathology industry.

Similar facilitative provisions may assist in the reduction in use of casual employment in other industries.
In making this decision, we are mindful of the financial impost a decision of this nature will have upon a range of
industries throughout this State. We have carefully considered Government and employer evidence and statistics as to
the nature of thisimpact.
To thisend, we determine to implement the decision in the following manner:—

Where current Award entitlements for Casual Loading are 19% —

— from the date of operation from this decision— 2%;

— after six (6) months from the date of this decision— 1%; and

— after twelve (12) months from the date of this decision— 1%.
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Where Award entitlements for Casual Loading are currently in excess of 19%, but less than 23% —

— the staggered increases listed above will be applied in a manner that ensures that the Award does not fall
below the Casual Loading rates as they will stand as the above increases come into effect with the passage of
time. For example, an Award that currently provides for a Casual Loading of 20% would receive an initial
increase of 1% from the date of this decision and the remainder of the increases in line with this decision
AND Awards that currently provide a Casual Loading of 22% would increase by 1% at a date twelve months
from the date of this decision.

Awards with an entitlement in excess of 23% are not affected by this decision.
Savings Provision
No employee should be disadvantaged as a result of the General Ruling coming into effect.
Certified Agreements
The Full Bench in the Shift Allowance case No B1206 of 1999 stated:—

“We are of the view that the Commission should acknowledge that parties enter into Certified Agreements to give
some certainty of outcomes and that we should not impose an additional cost on such employers during the currency
of aCertified Agreement.”.

This Full Bench is of asimilar view. Accordingly, this General Ruling will not impact on Certified Agreements prior to
their nominated expiry date unless specific provision is included in the Certified Agreement that enables the Certified
Agreement to be amended to take account of General Rulings.

Addendum

We are mindful of the fact that the Australian Industrial Relations Commission had handed down a decision in Print No
T4991 with regard to casual employment. We do not propose to deal with outcomes of that casein thisdecision. If the
parties in this matter (or any other body as the Legislation permits) wish to pursue a claim relating to the outcome of
that Federal decision, then they are entitled to do so under separate application pursuant to the appropriate requirements

of the Industrial Relations Act 1999.
We order accordingly.

Dated this second day of April, 2001.
R.E. BECHLY, Commissioner.

D.A. SWAN, Commissioner.

D.K. BROWN, Commissioner.
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