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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 125 – application for a new award 
 

Australian Liquor, Hospitality and Miscellaneous Workers Union, Queensland Branch, 
Union of Employees and Others AND Queensland Chamber of Commerce and Industry Limited, 

Industrial Organisation of Employers and Others (No. B1830 of 2001) 
 

TOUR GUIDES AWARD – STATE 2003 
 
COMMISSIONER ASBURY 24 June 2002 
 

NEW AWARD 
 
This matter coming on for hearing before the Commission at Brisbane on 24 June 2002, this Commission awards as follows as from 1 January 2003: 
 

TOUR GUIDES AWARD – STATE 2003 
 
PART 1 – APPLICATION AND OPERATION 
 
1.1 Title 
 
This Award is known as the Tour Guides Award – State 2003. 
 
1.2 Arrangement of Award 
 
Subject Matter Clause No. 
 
PART 1 – APPLICATION AND OPERATION 
 
Title .............................................................................................................................................................................................................. 1.1 
Arrangement ................................................................................................................................................................................................ 1.2 
Definitions.................................................................................................................................................................................................... 1.3 
Commencement date.................................................................................................................................................................................... 1.4 
Coverage ...................................................................................................................................................................................................... 1.5 
Parties bound................................................................................................................................................................................................ 1.6 
Benefits not to be withdrawn....................................................................................................................................................................... 1.7 
 
PART 2 – FLEXIBILITY 
 
Enterprise flexibility .................................................................................................................................................................................... 2.1 
 
PART 3 – COMMUNICATION, CONSULTATION AND DISPUTE RESOLUTION 
 
Grievance and dispute settling procedures .................................................................................................................................................. 3.1 
 
PART 4 – EMPLOYER AND EMPLOYEE DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS 
 
Anti-discrimination...................................................................................................................................................................................... 4.1 
Contract of employment .............................................................................................................................................................................. 4.2 
Termination of employment ........................................................................................................................................................................ 4.3 
Introduction of changes ............................................................................................................................................................................... 4.4 
Redundancy.................................................................................................................................................................................................. 4.5 
Part-time employment ................................................................................................................................................................................. 4.6 
Casual employment...................................................................................................................................................................................... 4.7 
Fixed term specific task (FTST) employee ................................................................................................................................................. 4.8 
Probationary period...................................................................................................................................................................................... 4.9 
Mixed functions ........................................................................................................................................................................................... 4.10 
Transmission of business............................................................................................................................................................................. 4.11 
Incidental and peripheral tasks .................................................................................................................................................................... 4.12 
 
PART 5 – WAGES AND WAGE RELATED MATTERS 
 
Classifications.............................................................................................................................................................................................. 5.1 
Wages........................................................................................................................................................................................................... 5.2 
Commission payments................................................................................................................................................................................. 5.3 
Payment of wages ........................................................................................................................................................................................ 5.4 
Allowances................................................................................................................................................................................................... 5.5 
Occupational superannuation ...................................................................................................................................................................... 5.6 
 
PART 6 – HOURS OF WORK, BREAKS, OVERTIME, SHIFT WORK, WEEKEND WORK 
 
Hours of work .............................................................................................................................................................................................. 6.1 
Rosters.......................................................................................................................................................................................................... 6.2 
Overtime ...................................................................................................................................................................................................... 6.3 
Meal breaks.................................................................................................................................................................................................. 6.4 
Rest pauses................................................................................................................................................................................................... 6.5 
Late night penalty ........................................................................................................................................................................................ 6.6 
Weekend penalty rates ................................................................................................................................................................................. 6.7 
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Subject Matter Clause No. 
 
PART 7 – LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
 
Annual leave ................................................................................................................................................................................................ 7.1 
Sick leave ..................................................................................................................................................................................................... 7.2 
Bereavement leave....................................................................................................................................................................................... 7.3 
Long service leave ....................................................................................................................................................................................... 7.4 
Family leave................................................................................................................................................................................................. 7.5 
Statutory holidays ........................................................................................................................................................................................ 7.6 
 
PART 8 – TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 
 
Travelling time............................................................................................................................................................................................. 8.1 
 
PART 9 – TRAINING AND RELATED MATTERS 
 
Commitment to training and careers ........................................................................................................................................................... 9.1 
 
PART 10 – OCCUPATIONAL HEALTH AND SAFETY MATTERS, EQUIPMENT, TOOLS AND AMENITIES 
 
Uniforms ...................................................................................................................................................................................................... 10.1 
 
PART 11 – AWARD COMPLIANCE AND UNION RELATED MATTERS 
 
Availability of Award .................................................................................................................................................................................. 11.1 
Right of entry ............................................................................................................................................................................................... 11.2 
Time and wages record................................................................................................................................................................................ 11.3 
Union encouragement .................................................................................................................................................................................. 11.4 
Trade Union Training leave......................................................................................................................................................................... 11.5 
Continuity of service – transfer of calling................................................................................................................................................... 11.6 
 
1.3 Definitions 
 
1.3.1 The “Act” means the Industrial Relations Act 1999 as amended or replaced from time to time. 
 
1.3.2 “Casual Employee” means an employee who is engaged as such in accordance with clause 4.7. 
 
1.3.3 “Commission” means the Queensland Industrial Relations Commission. 
 
1.3.4 “Employer” means any organisation or person who employs Tour Guides to conduct, supervise or assist in a tour and/or supplies guide services 

to travel agents, other tour companies, inbound tour operators, tour product operators, educational product operators, resorts, hotels and/or other 
similar organisations. 

 
1.3.5 “South-Eastern Division” means that portion of the State along or east of a line commencing at the junction of the southern border with 147 

degrees of east longitude; thence by that meridian of longitude due north to 22 degrees of south latitude; and along or south of a line 
commencing at the junction of 147 degrees of east longitude with 22 degrees of south latitude; thence by that parallel of latitude due east to the 
eastern limit of the State. 

 
1.3.6 “Tour Guide” means an employee specifically engaged to conduct a guided tour involving explanations in one or more languages of the sights, 

venues of facilities being visited and generally to guide and assist tour members (including safety and welfare considerations) and do whatever is 
reasonably necessary to maximise their appreciation and enjoyment of the tour.  Tour Guides may also be involved in selling additional tours as 
part of their normal Tour Guide activities, and any other duties that are incidental to Tour Guide operations. 

 
1.3.7 “Union” means Australian Liquor, Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees in the South-

Eastern Division and The Australian Workers’ Union of Employees, Queensland for the remainder of the State. 
 
1.4 Commencement date 
 
This Award takes effect and has the force of law throughout the South-Eastern Division of Queensland as from 1 January 2003. 
 
And this Commission further orders that any of the parties are to be at liberty to apply to this Commission as they may be advised. 
 
1.5 Coverage 
 
1.5.1 This Award applies to the Employers as defined in clause 1.3.4 and their employees for whom rates of pay are prescribed in this Award. 
 
1.5.2 Awards exempted 
 
This Award does not apply to employees who are currently covered by the following Awards: 
 
 – Accommodation Industry (other than Hotels) Award – South-Eastern Division 2002; 
 – Hotels, Resorts and Certain Other Licensed Premises Award – State (Excluding South-East Queensland) 2002; 
 – Hotels, Resorts and Accommodation Industry Award – South-Eastern Division 2002;  
 – Motor Drivers, etc., Award – Southern Division 2002; and 
 – Passenger Vehicle Drivers etc., Award – Northern and Mackay Divisions 2002. 
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1.5.3 Partial exemption 
 
 (a) Notwithstanding any other provision of this Award, any Tour Guide engaged on a weekly basis may enter into a written agreement with the 

Employer to receive a remuneration package that is at least 20% above the wage rates prescribed in clause 5.2 in return for being exempt from 
all of the provisions of this Award except for annual leave (clause 7.1), sick leave (clause 7.2), family leave (clause 7.5), bereavement leave 
(clause 7.3), long service leave (clause 7.4), occupational superannuation (clause 5.6), contract of employment (clause 4.2), commission 
payments (clause 5.3), payment of wages (clause 5.4), redundancy (clause 4.5) and Union encouragement (clause 11.4). 

 
 (b) In the case of Casual Employees, employees in receipt of a casual loading of at least 38% above the wage rate prescribed in clause 5.2 shall be 

exempted from all provisions of the Award except for commission payments (clause 5.3), payment of wages (clause 5.4), occupational 
superannuation (clause 5.6), long service leave (clause 5.7), bereavement leave (clause 7.3), contract of employment (clause 4.2), overtime 
(clause 6.3.1 only), and Union encouragement (clause 11.4). 

 
A copy of the terms of the agreement will be supplied to the employee. 
 
There will be taken to be mutual agreement for the purposes of clause 1.5.3(a) if an Employer employed a Tour Guide and remunerated that employee at 
a level constant with a partial exemption rate prescribed in this Award prior to 1 January 2003. 
 
The overall terms and conditions of employment agreed under clause 1.5.3(a) must not be less favourable then the provision of this Award as a whole and 
the employee shall not be disadvantaged by the agreement, taking into consideration the Award rate the employee would otherwise have been paid had 
the employee not entered into such agreement. 
 
For any agreement entered into under clause 1.5.3(a) and, in accordance with s. 366(2) of the Act, there will be no requirement for the Employer to keep 
particulars of the employee’s starting and finishing times each day.  In relation to Casual Employees engaged under clause 1.5.3(b), sufficient records 
must be kept to establish whether any entitlement arises to overtime in terms of clause 6.3.1. 
 
If any employee considers that they are disadvantaged by this agreement under clause 1.5.3(a) they may withdraw from the agreement with 4 weeks’ 
written notice to the Employer. 
 
1.6 Parties bound 
 
This Award is legally binding upon the Employers described in clause 1.3.2, their employees as described in clause 1.3.1 and the Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees in the South-Eastern Division of the State and The Australian 
Workers’ Union of Employees, Queensland in the remainder of the State. 
 
1.7 Benefits not to be withdrawn 
 
No employee shall suffer any reduction in overall benefits as a consequence of the introduction of this Award. 
 
PART 2 – FLEXIBILITY 
 
2.1 Enterprise flexibility 
 
2.1.1 As part of a process of improvement in productivity and efficiency, discussion should take place at each enterprise to provide more flexible 

working arrangements, improvement in the quality of working life, enhancement of skills, training and job satisfaction and to encourage 
consultative mechanisms across the workplace. 

 
2.1.2 The consultative processes established in an enterprise in accordance with clause 2.1 may provide an appropriate mechanism for consideration of 

matters relevant to clause 2.1.1.  Union delegates at the place of work may be involved in such discussions. 
 
2.1.3 Any proposed genuine agreement reached between an Employer and employee/s in an enterprise is contingent upon the agreement being 

submitted to the Commission in accordance with Chapter 6 of the Act and is to have no force or effect until approval is given. 
 
PART 3 – COMMUNICATION, CONSULTATION AND DISPUTE RESOLUTION 
 
3.1 Grievance and dispute settling procedures 
 
The matters to be dealt with in this procedure shall include all grievances or disputes between an employee and an Employer in respect to any industrial 
matter and all other matters that the parties agree on and are specified herein.  Such procedures shall apply to a single employee or to any number of 
employees. 
 
3.1.1 In the event of an employee having a grievance or dispute the employee shall in the first instance attempt to resolve the matter with the 

immediate supervisor, who shall respond to such request as soon as reasonably practicable under the circumstances.  Where the dispute concerns 
alleged actions of the immediate supervisor the employee/s may bypass this level in the procedure. 

 
3.1.2 If the grievance or dispute is not resolved under clause 3.1.1, the employee or the employee’s representative may refer the matter to the next 

higher level of management for discussion.  Such discussion should, if possible, take place within 24 hours after the request by the employee or 
the employee’s representative. 

 
3.1.3 If the grievance involves allegations of unlawful discrimination by a supervisor the employee may commence the grievance resolution process 

by reporting the allegations to the next level of management beyond that of the supervisor concerned.  If there is no level of management beyond 
that involved in the allegation the employee may proceed directly to the process outlined at clause 3.1.5. 

 
3.1.4 If the grievance or dispute is still unresolved after discussions mentioned in clause 3.1.2, the matter shall, in the case of a member of a (relevant) 

Union, be reported to the relevant officer of that (relevant) Union and the senior management of the Employer or the Employer’s nominated 
industrial representative.  An employee who is not a member of a (relevant) Union may report the grievance or dispute to senior management or 
the nominated industrial representative.  This should occur as soon as it is evident that discussions under clause 3.1.2 will not result in resolution 
of the dispute. 
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3.1.5 If, after discussion between the parties, or their nominees mentioned in clause 3.1.4, the dispute remains unresolved after the parties have 
genuinely attempted to achieve a settlement thereof, then notification of the existence of the dispute is to be given to the Commission in 
accordance with the provisions of the Act. 

 
3.1.6 Whilst all of the above procedure is being followed, normal work shall continue except in the case of a genuine safety issue. 
 
3.1.7 The status quo existing before the emergence of the grievance or dispute is to continue whilst the above procedure is being followed. 
 
3.1.8 All parties to any dispute shall give due consideration to matters raised or any suggestion or recommendation made by the Commission with a 

view to the prompt settlement of the dispute. 
 
3.1.9 Any order or decision of the Commission (subject to the parties’ right of appeal under the Act) will be final and binding on all parties to the 

dispute. 
 
3.1.10 Discussions at any stage of the procedure shall not be unreasonably delayed by any party, subject to acceptance that some matters may be of 

such complexity or importance that it may take a reasonable period of time for the appropriate response to be made.  If genuine discussions are 
unreasonably delayed or hindered, it shall be open to any party to give notification of the dispute in accordance with the provisions of the Act. 

 
PART 4 – EMPLOYER AND EMPLOYEE DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS 
 
4.1 Anti-discrimination 
 
4.1.1 It is the intention of the parties to this Award to prevent and eliminate discrimination, as defined by the Anti-Discrimination Act 1991 and the 

Industrial Relations Act 1999 as amended from time to time, which includes: 
 
 (a) discrimination on the basis of sex, marital status, family responsibilities, pregnancy, parental status, age, race, impairment, religion, political 

belief or activity, trade Union activity, lawful sexual activity and association with, or relation to, a person identified on the basis of any of 
the above attributes; 

 
 (b) sexual harassment; and 
 
 (c) racial and religious vilification. 
 
4.1.2 Accordingly, in fulfilling their obligations under the grievance and dispute settling procedure in clause 3.1, the parties to this Award must take 

reasonable steps to ensure that neither the Award provisions nor their operation are directly or indirectly discriminatory in their effects. 
 
4.1.3 Under the Anti-Discrimination Act 1991 it is unlawful to victimise an employee because the employee has made or may make or has been 

involved in a complaint of unlawful discrimination or harassment. 
 
4.1.4 Nothing in clause 4.1 is to be taken to affect: 
 
 (a) any different treatment (or treatment having different outcomes) which is specifically exempted under the Anti-Discrimination Act 1991;  
 
 (b) an employee, Employer or registered organisation, pursuing matters of discrimination, including by application to the Human Rights and 

Equal Opportunity Commission/Anti-Discrimination Commission Queensland. 
 
4.2 Contract of employment 
 
4.2.1 Employees (other than Casual Employees) covered by this Award shall be advised in writing of their employment category upon appointment.  

Employment categories are: 
 
 (a) Full-time employee; 
 (b) Part-time employee (as prescribed in clause 4.6);  
 (c) Casual Employee (as prescribed in clause 4.7); and 
 (d) Fixed term specific task (FTST) employee (as prescribed in clause 4.8). 
 
4.2.2 Employees owe a duty of care to the Employer for all uniforms, protective clothing and equipment supplied to the employee during the course of 

duty. 
 
4.2.3 Where an employee is absent from work for a period of 3 working days without notification to the Employer of illness or other reasonable 

excuse, such employee shall be considered to have terminated their employment without notice from the time such employee was absent from 
work. 

 
4.3 Termination of employment 
 
4.3.1 Statement of employment 
 
The Employer shall, in the event of termination of employment, provide upon request to an employee who has been terminated a written statement 
specifying the period of employment and the classification or type of work performed by the employee. 
 
4.3.2 Termination by employer 
 
 (a) In order to terminate the employment of an employee the Employer shall give the following notice: 
 

Period of Continuous Service  Period of Notice 
 
  not more than 1 year............................................................................................................................1 week 
  more than 1 year, but not more than 3 years.......................................................................................2 weeks 
  more than 3 years, but not more than 5 years .....................................................................................3 weeks 
  more than 5 years ................................................................................................................................4 weeks 
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 (b) In addition to the notice in clause 4.3.2(a), employees over 45 years of age at the time of giving of notice and with not less than 2 years’ 

continuous service, shall be entitled to an additional week’s notice. 
 
 (c) Payment in lieu of notice shall be made if the appropriate notice is not given: 
 
  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof. 
 
 (d) In calculating any payment in lieu of notice the ordinary time rate of pay for the employee concerned shall be used. 
 
 (e) The period of notice in clause 4.3.2 shall not apply in the case of dismissal for misconduct or other grounds that justify instant dismissal, or 

in the case of Casual Employees, or employees engaged for a specific period of time or for a specific task or tasks. 
 
4.3.3 Notice of termination by employee 
 
To terminate the contract of employment a full-time or part-time employee must give at least one week’s notice or forfeit a week’s pay in lieu. 
 
4.3.4 Annual leave shall not be used to provide the notice prescribed in clauses 4.3.2 and 4.3.3. 
 
4.4 Introduction of changes 
 
4.4.1 Employer’s duty to notify 

 
(a) Where an Employer has made a definite decision to introduce major changes in production, program, organisation, structure or technology 

that are likely to have significant effects on employees, the Employer shall notify the employees who may be affected by the proposed 
changes and their (relevant) Union. 

 
 (b) “Significant effects” include termination of employment, major changes in the composition, operation or size of the Employer’s workforce 

or in the skills required; the elimination or diminution of job opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations and the restructuring of jobs: 

 
   Provided that where this Award makes provision for alteration of any of the matters referred to herein an alteration shall be deemed not to 

have significant effect. 
 
4.4.2 Employer’s duty to discuss change 
 
 (a) The Employer shall discuss with the employees affected and their (relevant) Union, inter alia, the introduction of the changes referred to, 

the effects the changes are likely to have on employees and measures to avert or mitigate the adverse effects of such changes on employees. 
 
 (b) The discussions shall commence as early as practicable after a definite decision has been made by the Employer to make the changes 

referred to in clause 4.4.1. 
 
 (c) For the purpose of such discussion, the Employer shall provide in writing to the employees concerned and their (relevant) Union, all 

relevant information about the changes including the nature of the changes proposed, the expected effects of the changes on employees and 
any other matters likely to affect employees: 

 
  Provided that an Employer shall not be required to disclose confidential information, the disclosure of which would be inimical to the 

Employer’s interests. 
 
4.5 Redundancy 
 
4.5.1 Discussions before terminations  
 

(a) Where an Employer has made a definite decision that the Employer no longer wishes the job the employee has been doing to be done by 
anyone, and this is not due to the ordinary and customary turnover of labour, and that decision may lead to termination of employment, the 
Employer shall hold discussions with the employees directly affected and, where relevant, their (relevant) Union. 

 
(b) The discussions shall take place as soon as it is practicable after the Employer has made a definite decision which will invoke clause 4.5.1, 

and shall cover inter alia, the reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to avert 
or mitigate the adverse effects of any terminations of the employees concerned. 

 
(c) For the purpose of the discussion the Employer shall, as soon as practicable, provide in writing to the employees concerned and their 

(relevant) Union, all relevant information about the proposed terminations including the reasons for the proposed terminations, the number 
and categories of employees likely to be affected, the number of workers normally employed and the period over which the terminations are 
likely to be carried out: 

 
   Provided that an Employer shall not be required to disclose confidential information, the disclosure of which would be inimical to the 

Employer’s interests. 
 
4.5.2 Transfer to lower paid duties 
 
Where an employee is transferred to other duties for reasons set out in clause 4.5.1, the employee shall be entitled to the same period of notice of transfer 
as the employee would have been entitled to, pursuant to clause 4.3.2, if the employment had been terminated, and the Employer may, at the Employer’s 
option, make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new lower ordinary time 
rate of pay for the number of weeks of notice still owing. 
 
4.5.3 Transmission of business 
 
 (a) Where a business is, whether before or after the date of this Award, transmitted from an Employer (the “transmittor”) to another Employer 

(the “transmittee”), and an employee who at the time of such transmission was an employee of the transmittor of the business becomes an 
employee of the transmittee: 
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  (i) The continuity of the employment of the employee shall be deemed not to have been broken by reason of such transmission; and 
 
  (ii) The period of employment which the employee has had with the transmittor or any prior transmittor shall be deemed to be service of the 

employee with the transmittee. 
 

(b) “Business” includes trade, process, business or occupation and includes part of any such business and “transmission” includes transfer, 
conveyance, assignment or succession whether by agreement or by operation of law and “transmitted” has a corresponding meaning. 

 
4.5.4 Time off during notice period 
 

(a) Where a decision has been made to terminate an employee in the circumstances outlined in clause 4.5.1, the employee shall be allowed up to 
one day’s time off without loss of pay during each week of notice for the purpose of seeking other employment. 

 
(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, 

the employee shall, at the request of the Employer, be required to produce proof of attendance at an interview or the employee shall not 
receive payment for the time absent.  For this purpose a statutory declaration will be sufficient. 

 
4.5.5 Notice to Centrelink 
 
Where a decision has been made to terminate employees in the circumstances outlined in clause 4.5.1 the Employer shall notify Centrelink as soon as 
possible giving relevant information including a written statement of the reasons for the terminations, the number and categories of the employees likely 
to be affected and the period over which the terminations are intended to be carried out. 
 
4.5.6 Severance pay 
 
In addition to the period of notice prescribed for ordinary termination in clause 4.3.2, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in clause 4.5.1 shall be entitled to the following amounts of severance pay: 
 
 Period of Continuous Service Severance Pay 
 

1 year or less .......................................................................................................................................................... nil 
 1 year and up to the completion of 2 years ...................................................................................................4 weeks’ pay 
 2 years and up to the completion of 3 years..................................................................................................6 weeks’ pay 
 3 years and up to the completion of 4 years..................................................................................................7 weeks’ pay 
 4 years and over.............................................................................................................................................8 weeks’ pay 
 
“Weeks’ pay” means the ordinary time rate of pay for the employee concerned. 
 
4.5.7 Superannuation benefits 
 
Subject to further order of the Commission where an employee who is terminated receives a benefit from a superannuation scheme, such employee shall 
only receive under clause 4.5.6 the difference between the severance pay specified in that clause and the amount of the superannuation benefit such 
employee receives which is attributable to Employer contributions only.  If this superannuation benefit is greater than the amount due under clause 4.5.6 
then the employee shall receive no payment under that clause. 
 
4.5.8 Employee leaving during notice 
 
An employee whose employment is terminated for reasons set out in clause 4.5.1 may terminate such employment during the period of notice specified in 
clause 4.3.2, and, if so, shall be entitled to the same benefits and payments under clause 4.5 had such employee remained with the Employer until the 
expiry of such notice: 
 
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
 
4.5.9 Alternative employment 
 
An Employer, in a particular case, may make application to the Commission to have the general severance pay prescription amended if the Employer 
obtains acceptable alternative employment for an employee. 
 
4.5.10 Employees with less than one year’s service 
 
Clause 4.5 shall not apply to employees with less than one year’s continuous service and the general obligation on Employers should be no more than to 
give relevant employees an indication of the impending redundancy at the first reasonable opportunity, and to take such steps as may be reasonable to 
facilitate the obtaining by the employees of suitable alternative employment. 
 
4.5.11 Employees exempted 
 
Clause 4.5 shall not apply: 
 
 (a) where employment is terminated as a consequence of misconduct on the part of the employee; 
 
 (b) to employees engaged for a specific period of time or for a specific task or tasks; or 
 
 (c) to Casual Employees. 
 
4.5.12 Employers exempted 
 
Subject to an order of the Commission, in a particular redundancy case, clause 4.5 shall not apply to Employers who employ less than 15 people. 
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4.5.13 Incapacity to pay 
 
An Employer in a particular redundancy case may make application to the Commission to have the general severance pay prescription amended on the 
basis of the Employer’s incapacity to pay. 
 
4.5.14 Continuity of service – transfer of calling 
 
In cases where a transfer of calling occurs, continuity of service should be determined in accordance with sections 67–71 of the Act, as amended from 
time to time. 
 
4.6 Part-time employment 
 
4.6.1 Rates of pay – Part-time employees shall be paid at the rate of 1/38th of the weekly rate of wages prescribed by the appropriate classification per 

hour, with a minimum payment as for 4 hours on any day when work is performed and a minimum of 16 hours per week. 
 
4.6.2 Overtime – Part-time employees shall be entitled to overtime if they work in excess of 8 hours, or 12 hours where such an arrangement has been 

mutually agreed, in any one day or 38 hours in any one week: 
 

Provided that part-time employees shall be entitled to overtime if they work in excess of the ordinary hours prescribed in rosters which have 
been agreed pursuant to that clause. 

 
4.6.3 Hours of duty – The hours of duty of part-time employees shall be worked in accordance with a roster under the provisions of clause 6.2 

(Rosters) of this Award. 
 
4.6.4 Statutory holidays –  
 

(a) Part-time employees shall be entitled to the holiday provisions of clause 7.6 of this Award. 
 
(b) A part-time employee who is rostered to work on a day of the week on which a statutory holiday falls and who is not required to work on 

that day shall be paid for the hours which would otherwise have been worked on that day. 
 
(c) Should a part-time employee be rostered regularly to work on the day on which Labour Day, Show Day and Easter Saturday fall and such 

statutory holidays occur during a period of the employee’s annual leave, there shall be added to the employee’s annual leave an extra day for 
each such day so occurring. 

 
4.6.5 Annual leave – Part-time employees shall be entitled to annual leave in accordance with clause 7.1 (Annual Leave) of this Award: 
 
  Provided that “full pay” shall be calculated in the same proportion as the average number of hours worked per week during the employee’s year 

of employment bears to 38 hours per week. 
 
4.6.6 Sick leave – Where a part-time employee has accumulated an entitlement to sick leave in accordance with clause 7.2 (Sick Leave) of this Award, 

payment for sick leave shall be based upon the number of hours that the employee would otherwise have worked on the day or days when such 
leave is taken: 

 
Provided that no such employee shall be entitled to sick leave within each year of employment exceeding the proportion of 60.8 hours sick pay 
that the employee’s average weekly working hours bears to 38 hours per week. 

 
4.6.7 Bereavement leave – In the case of a part-time employee entitled to bereavement leave as per clause 7.3 of the Award, payment for such shall be 

based upon the number of hours that the employee would otherwise have worked on the day or days when such leave is taken. 
 
4.6.8 Termination – Termination of service of a part-time employee shall be in accordance with clause 4.3: 
 

Provided that a “week’s wage” shall be an amount equivalent to the proportion that the employee’s average weekly working hours bears to 38 
hours per week. 

 
4.7 Casual employment 
 
4.7.1 Casual Employees shall not be employed for more than 38 ordinary hours in one week. 
 
4.7.2 Casual Employees shall be engaged by the hour for not less than 2 hours for each engagement. 
 
4.7.3 A Casual Employee shall be paid per hour of engagement, at the rate of 1/38th of the weekly rate, prescribed for the appropriate classification 

plus a the loading of 23% for all ordinary time worked to be calculated to the next highest cent wherever a fraction of a cent results. 
 
4.8 Fixed term specific task (FTST) employee 
 
4.8.1 A fixed term specific task (FTST) employee is one who by mutual agreement with the Employer undertakes a specific task or assignment (e.g. 

tours) for a fixed sum which is no less than the Award payment calculated at the average time such a task or assignment takes based on custom 
and practice. 

 
4.8.2 An FTST employee may be a full-time weekly employee, a part-time weekly employee or a casual. 
 
4.8.3 Provided that, once a FTST is commenced, the employee must receive at least 3 hours pay at the appropriate rate even though the task may not 

be completed through no fault of the employee (e.g. sickness, accident, breakdown or inclement weather). 
 
4.9 Probationary period 
 
4.9.1 An employee may be engaged on probation for a period of up to three months duration or such longer period that is agreed in advance in 

accordance with the Act. 
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4.9.2 The employee will complete a first probationary review no later than mid-way through the defined probationary period.  Following the 
conclusion of the first probationary review, the Employer will provide the employee with feedback on their performance. 

 
4.9.3 Where areas of unsatisfactory performance are identified, the employee will be made aware of these, the standards of satisfactory performance 

required and the dates by which they are required to be achieved. 
 
4.9.4 The Employer will complete a final probationary review by before the end of the probationary period specified in the contract of employment 

and immediately inform the employee of the outcome of this review in the following terms – 
 

(a) where the Employer has determined that the employee has satisfactorily completed their probation, their employment will continue and the 
employee will be given confirmation in writing; or 

 
(b) where the Employer, as a consequence of the probationary reviews, has determined that the employee has not satisfactorily met the 

Employer’s work performance requirements, the employee will be informed of the outcome of the final review and will be given the 
appropriate notice of termination of employment or payment in lieu of such notice. 

 
4.9.5 Should either party find the probationary period is not progressing satisfactorily, the employment may be terminated by the required notice or 

pay in lieu thereof by either party. 
 
4.10 Mixed functions 
 
Where any person on any one day performs 2 or more classes of work for which a differential rate fixed by any award or agreement is applicable, such 
person, if employed for more than 4 hours on the class or classes of work carrying a higher rate, shall be paid in respect of the whole time during which 
the employee works on that day at the same rate, which shall be at the highest rate fixed by such award or agreement in respect of any of such classes of 
work, and if employed for 4 hours or less on the class or classes of work carrying a higher rate, the employee shall be paid at such highest rate for 4 
hours. 
 
4.11 Transmission of business 
 
4.11.1 Where a business is transmitted from an Employer to another Employer the following provides for continuity of service for employees for the 

purposes of: 
 
  Annual Leave 
  Sick Leave 
  Long Service Leave 
  Family Leave 
  Bereavement Leave 
  Redundancy Provisions 
  and all other service related entitlements 
 
4.11.2 The transfer of a calling is taken not to break the transferred employee's continuity of service. 
 
4.11.3 A “transferred employee” is a person who becomes an employee of an Employer (the “new Employer”) because of the transfer of a calling to the 

new Employer from another Employer (the “former Employer”). 
 
4.11.4 Even if a person is dismissed by the former Employer before the transfer of a calling, the person is taken to be a transferred employee if: 
 

(a) the person is employed by the new Employer after the transfer, and the employee: 
 

(i) was dismissed by the former Employer within 1 month immediately before the transfer; and 
(ii) is re-employed by the new Employer within 3 months after the dismissal. 

 
4.11.5 A period of service with the former Employer is taken to be a period of service with the new Employer. 
 
4.11.6 An employee’s continuity of service with an Employer is not broken if: 
 

(a) the employees service is temporarily lent and let or hire; or 
(b) the employee is absent on paid or unpaid leave approved by the Employer. 

 
4.11.7 An employee’s continuity of service with an Employer is not broken if: 
 

(a) the employee’s employment is terminated by the Employer or employee because of illness or injury; and 
(b) the Employer re-employs the employee; and  
(c) the employee has not been employed in a calling (whether on the employee’s own account or as an employee) between the termination and 

the re-employment.  
 
4.11.8 An employee's continuity of service with an Employer is not broken if: 
 

(a) the employee’s employment is interrupted or terminated by the Employer with intent to avoid an obligation under this part, an industrial 
instrument or employment contract; or 

(b) the employee’s employment is interrupted or terminated by the Employer as a direct or indirect result of an industrial dispute, and 
(c) the Employer re-employs the employee. 

 
4.11.9 An employee's continuity of service with an Employer is not broken if: 
 

(a) the employee’s employment is interrupted or terminated by the Employer because of slackness of trade or business; and 
(b) the Employer re-employs the employee.  
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4.12 Incidental and peripheral tasks 
 
4.12.1 An Employer may direct an employee to carry out such duties as are reasonably within the limits of the employee’s skills, competence and 

training, and classification under this Award. 
 
4.12.2 An Employer may direct an employee to carry out such duties and use such tools and equipment as may be required: 
 
  Provided that the employee has been properly trained in the use of such tools and equipment (where relevant). 
 
4.12.3 Any direction issued by an Employer pursuant to clauses 4.12.1 and 4.12.2 shall be consistent with the Employer’s responsibilities to provide a 

safe and healthy working environment. 
 
PART 5 – WAGES AND WAGE RELATED MATTERS 
 
5.1 Classifications 
 
The classifications of employees covered by this Award shall be as follows: 
 
5.1.1 Introductory Tour Guide – Employees with no relevant industry experience may be employed as an Introductory Tour Guide for the first 6 

months at two levels.  During the first 3 months as an introductory Tour Guide A, at 82% relativity to trade rate equivalent, and for the 
subsequent period of 3 months as an introductory Tour Guide B; at 87% relativity to the trade rate equivalent. 

 
5.1.2 Tour Guide Level 1 (Relativity to Trade Equivalent 92%) – shall mean an employee having undertaken 6 months employment at the introductory 

level or an employee with relevant industry experience that is at least equivalent to the introductory level. 
 

(a) An employee at this level should be versed in guest services and public relations skills; 
 
(b) An employee at this level should understand matters of cultural sensitivity concerning tourists from other nations; 

 
(c) An employee at this level should have reasonable knowledge of tourism attractions and facilities in the area. 

 
(d) An employee at this level should also have a good understanding of the health and safety obligations required for the protection of tourists 

that may not understand dangers associated with the Australian environment and wildlife; and 
 

(e) An employee at this level may be required to hold the appropriate driver authorisation. 
 

Indicative tasks of an employee at this level may include any of the follows: 
 
 - Conducting and/or supervising a number of tourists on a tour; 
 - Collecting cash; 
 - Driving an appropriate vehicle; and 
 - Promotional activities and incidental sales. 
 
5.1.3 Tour Guide Level 2 (Relativity to Trade Equivalent 100%) – means an employee possessing the skills of a Level 1 employee who is required to 

have detailed knowledge of the tourism attractions and facilities in the area and to fluently use a second language in the course of their duties.  A 
“second language” is a language other than the employee’s first language or native tongue. 

 
5.1.4 Tour Guide Level 3 (Relativity to Trade Equivalent 110%) – means an employee possessing the skills of a Level 2 employee who is required to 

fluently use more than two languages in the course of their duties. 
 
5.2 Wages 
 
Employees shall be paid not less than the following rates of pay: 
 
 Classification Per Week 
  $ 
 Introductory Tour Guide (a) First 3 months ................................................................................................448.10 
  (b) Over 3 and up to 6 months ............................................................................471.00 
 Tour Guide Level 1 .....................................................................................................................................491.80 
 Tour Guide Level 2 .....................................................................................................................................525.20 
 Tour Guide Level 3 .....................................................................................................................................566.90 
 
5.3 Commission payments 
 
Whilst supplementary Commission payments are not an uncommon feature in the remuneration arrangements for Tour Guides in this industry, they may 
not be used to offset the base wage rates set out in clause 5.2 for any ordinary time worked.  Commission payments may, however, be used to offset or 
absorb any penalty payments such as those applicable to night work, weekend work, work on statutory holidays, travelling time or overtime.  Regular 
commission payments may be included for the purpose of calculating the partial exemption rates in clause 1.5.3. 
 
5.4 Payment of wages 
 
5.4.1 All wages must be paid in the Employer’s time, and shall be paid weekly or fortnightly as determined by the Employer, but on the day being 

fixed it shall not be altered more than once in 3 months. 
 

In the case of a statutory holiday occurring on the payday, such payment shall be made on the last banking business day before the holiday. 
 
5.4.2 Wages may be paid be electronic funds transfer into the bank of other financial institution of the employee’s choice. 
 
5.4.3 No Employer shall hold more than 2 days’ wages in hand. 
 
5.4.4 In cases of termination of employment the employee shall be paid no later than the next ordinary pay day. 
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5.5 Allowances 
 
5.5.1 Supply of Torches and Batteries – The Employer shall either provide suitable torches and batteries as required (such items to remain the property 

of the Employer) or alternatively, shall pay to the employee an allowance of $5.62 per week to provide this equipment. 
 
5.5.2 First Aid Allowance – Employees qualified as first-aid attendants, who are required to carry out the duties of a qualified first-aid attendant shall 

be paid an allowance of $10.00 per week or $2.00 per shift in the case of casual or part-time employees. 
 
5.5.3 Operation of Allowances – The foregoing allowances prescribed by this clause shall be paid irrespective of the times at which the work in 

question is performed, and shall not be subject to any premium or penalty additions. 
 
5.5.4 Motor Vehicle Allowance – When an employee is required to use their own vehicle in the course of their duties, such employee shall be paid an 

allowance of 55.45c per kilometre. 
 
5.5.5 Mobile Phone Allowance – Where the employee is required to have a mobile phone for work related duties, a mobile phone will be provided and 

paid for by the Employer: 
 
  Provided that, except in the case of a non-work related emergency such phone may be used for work related purposes only: 
 
  Provided further that where the employee already has their own phone, they may enter into a mutually acceptable alternative arrangement with 

the Employer regarding the use of their own phone for work related purposes. 
 
5.6 Occupational superannuation 
 
5.6.1 
 

(a) An Employer shall contribute to an approved superannuation fund as specified in clause 5.4.2 on behalf of each eligible employee, 9% of 
the employees’ ordinary time earnings (or such other amount as may be prescribed from time to time by legislation) to comply with the 
Superannuation Guarantee Administration Act 1992 as amended from time to time. 

 
(b) Ordinary time earnings for the purpose of this clause means the actual ordinary rate of pay the employee received for ordinary hours of 

work including shift loading, skill allowances and supervisory allowances where applicable.  The term includes any overaward payment as 
well as casual rates received for ordinary hours of work.  Ordinary time earnings shall not include overtime, disability allowances, 
commission, bonuses, lump sum payments made as a consequence of the termination of employment, annual leave loading, penalty rates for 
public holiday and weekend work, fares and travelling time allowances or any other extraneous payments of a like nature. 

 
Provided that: 
 

(c) Contributions on behalf of each eligible employee shall apply from the date of the employee’s commencement of employment with the 
Employer.   

 
(d) The fund must be complied with as follows: 

 
(i) An Employer who receives written authorisation from the employee, must commence making payments into the fund on behalf of the 

employee within 14 days of receipt of the authorisation. 
 

(ii) An employee may vary their additional contributions by a written authorisation and the Employer must alter the additional 
contributions within 14 days of receipt of the authorisation. 

 
(iii) Additional employee contributions to the fund requested under this clause shall be expressed in whole dollars. 

 
5.6.2 (a) An approved fund shall mean – 
 

  (i) Host Super (Qld.); 
 

(ii) Australian Retirement Fund; or 
 

(iii) Sunsuper. 
 

PART 6 – HOURS OF WORK, BREAKS, OVERTIME, SHIFT WORK, WEEKEND WORK 
 
6.1 Hours of work 
 
6.1.1 The ordinary hours of work of employees must not exceed 38 hours per week or: 
 

(a) 76 hours in any period of 2 weeks; or 
 
(b) 114 hours in any period of 3 weeks; or 
 
(c) 152 hours in any period of 4 weeks. 

 
6.1.2 The ordinary hours shall be worked Monday to Sunday on not more than 5 days per week with a maximum of 8 hours per day, or up to 12 hours 

per day by mutual agreement.  Wherever practicable, such 2 days off per week shall be consecutive. 
 
6.1.3 Employees may by agreement with the Employer work up to 50 ordinary hours in any 5 day week, with the excess over 38 being banked into an 

accumulation account to be taken as extra ordinary paid time off at a mutually agreed time to maintain the integrity of the average 38 hour week.  
Any such excess time accumulated shall be taken as ordinary time off within 12 months of accumulation, or paid out at single time on 
termination. 
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6.1.4 Employees shall have a break of at least 8 hours between the finishing of ordinary time on one day and the commencement of ordinary time on 

the following day.  If such a break is not provided, double time must be paid until an 8 hour break is provided. 
 
6.2 Rosters 
 
6.2.1 Where reasonably practicable a roster showing ordinary weekly hours to be worked by an employee shall be exhibited in a conspicuous place, 

easily accessible to all employees. 
 
6.2.2 Ordinary working hours shall be arranged from week to week so as to equally distribute the work among employees as far as practicable and no 

change of rostered hours shall be made without giving the employee at least 6 days’ notice of such change, except that where through unforeseen 
circumstances a change of hours is necessary, 24 hours’ notice shall be given, unless otherwise mutually agreed with the employee. 

 
6.2.3 Employees may swap rostered hours by agreement with no penalty to the Employer, subject to the Employer being notified and approving such 

arrangements. 
 
6.3 Overtime 
 
6.3.1 Except as hereinafter provided, all work performed by employees in excess or outside of the ordinary hours of work prescribed by clause 6.1 of 

this Award, or outside of an employee’s usual fixed commencing and ceasing times, shall be deemed to be overtime and shall be paid for at the 
rate of time and a-half for the first 3 hours and double time thereafter. 

 
6.3.2 Where an employee is required to continue working for more than 2 hours beyond the employee’s ordinary ceasing time after completing at least 

7.6 ordinary hours on that day, the employee shall be provided with a meal or paid a meal allowance of $7.50 in lieu of the provision of such 
meal. 

 
Where an employee has been given notice to work overtime and the employee has provided a meal because of working overtime, and such 
overtime is cancelled on the day such overtime is to be worked, such employee shall be paid a meal allowance of $7.50. 

 
6.3.3 All employees, after the expiration of 4 hours overtime must be allowed one half-hour for a meal in the Employer’s time, and one half-hour after 

the completion of every additional four hours’ overtime worked, provided that the employee is required to continue working after such meal 
break. 

 
6.3.4 All overtime worked on a Sunday must be paid for at the rate of double time. 
 
6.3.5 When an employee is called upon to work overtime, every part of a quarter of an hour shall be paid for as a full quarter of an hour.  Nothing less 

than a full quarter of an hour’s pay shall be paid. 
 
6.4 Meal breaks 
 
6.4.1 Meal Break – All employees who are required to work more than 6 hours in one day, shall be entitled to a meal break of one hour’s duration to 

be taken at times compatible with meal times or tour breaks so as to ensure continuity of the tour: 
 

Provided that where the Employer and employees agree not less than 30 minutes shall be allowed for such meal break. 
 

6.4.2 Where, at the instruction of the Employer, the meal period is worked, it shall be deemed to be overtime and shall be paid for at the rate of double 
time for half an hour, except in circumstances where the employee chooses to work through the meal break in order to finish their tour duties 
half an hour earlier for that day.  In the normal course of events, Tour Guides will have their meal break at the same time that meals are taken by 
the tourists whom they guide. 

 
6.5 Rest pauses 
 
6.5.1 Employees who work a minimum of 4 consecutive ordinary hours, but less than 8 consecutive ordinary hours on any one day, shall receive a rest 

pause of 10 minutes duration. 
 

Employees who work a minimum of 8 consecutive ordinary hours (excluding meal break) on any one day shall receive a rest pause of 10 
minutes duration in the first half and the second half of the period worked: 
 
Provided that when more than 10 ordinary working hours per day are worked, the employee shall be entitled to 3 such 10 minute rest pauses 
during any such day. 

 
6.5.2 Rest pauses shall be taken in the Employer’s time. 
 
6.5.3 Rest pauses shall be taken at times to suit the convenience of the Employer and so as not to interfere with the continuity of work where 

continuity is necessary. 
 
6.5.4 Where there is agreement between the Employer and the majority of employees, the rest pauses may be combined into one 20 minute rest pause 

to be taken in the first or second half of the working day, with the combined rest pause and the meal break being arranged in such a way that the 
ordinary working day is broken up into 3 approximate equal periods. 

 
6.5.5 Notwithstanding the above rest pauses shall be taken at times to suit the convenience of the tour so as to not interfere with the continuity of the 

work where continuity is necessary. 
 
6.6 Late night penalty  
 
Any ordinary hours worked between 10.00 p.m. and 6.00 a.m. the following day Monday to Friday, shall receive an ordinary time loading of 15%. 
 
6.7 Weekend penalty rates 
 
All ordinary time worked by employees, between midnight Friday and midnight Sunday, shall be paid for at the rate of time and a-half. 
 
Casual Employees shall be entitled to the same payment as a permanent employee for work performed on a Saturday or Sunday. 
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PART 7 – LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
 
7.1 Annual leave 
 
7.1.1 Every employee other than a Casual Employee covered by this Award shall at the end of each year of employment be entitled to annual leave on 

full pay as follows: 
 

(a) If employed throughout such year of employment on permanent night or afternoon work (non-rotating) over a period of 7 days per week, or 
if employed on shift work where more than one shift per day is worked over a period of 7 days, not less than 5 weeks. 

 
(b) If employed other than on work described above, not less than 4 weeks. 

 
Such annual holiday shall be exclusive of any statutory holiday which may occur during the period of that annual holiday and shall be paid 
for by the Employer in advance – 

 
(i) in the case of any and every employee in receipt immediately prior to that holiday of ordinary pay at a rate in excess of prescribed 

ordinary rate of wages, at that excess rate; and 
 
(ii) in every other case, at the ordinary rate payable to the employee concerned immediately prior to that holiday under this Award. 

 
If the employment of any employee is terminated at the expiration of a full year of employment, the Employer shall be deemed to have 
given the holiday to the employee from the date of the termination of the employment and shall forthwith pay to the employee, in addition 
to all other amounts due such employee, that employee’s pay, calculated in accordance with clause 7.1.2, for the holiday period prescribed 
above and also the employee’s ordinary pay for any statutory holiday occurring during such prescribed period. 

 
 If the employment of any employee is terminated before the expiration of a full year of employment, such employee shall be paid, in 

addition to all other amounts due to that employee, an amount equal to one ninth of such employee’s pay for the period of employment if 
that employee is an employee to whom provision (a) above applies, and one-twelfth of that employee’s pay for the period of employment if 
such employee is an employee to whom provision (b) above applies, calculated in accordance with 7.1.2 hereof. 

 
 Except on termination of employment, it is not lawful for the Employer to give or for any employee to receive payment in lieu of annual 

leave. 
 

7.1.2 Calculation of annual holiday pay – In respect to annual holiday entitlements to which this clause applies, annual holiday pay (including any 
proportionate payments) shall be calculated as follows: 

 
(a) Shift workers – Subject to clause 7.1.2(c), the rate of wage to be paid to a shift worker shall be the rate payable for work in ordinary time 

according to the employee’s roster or projected roster, including Saturday, Sunday or holiday shifts. 
 
(b) Supervisory employees – Subject to clause 7.1.2(c), supervisory allowances and other payments of a like nature, payable for ordinary time 

worked, shall be included in the wages to be paid to employees during annual leave. 
 
(c) All employees – Subject to the provisions of clause 7.1.2(d), in no case shall the payment by an Employer to an employee be less than the 

sum of the following amounts: 
 

(i) the employee’s ordinary wage rate as prescribed in clause 5.2 for the annual leave period (excluding shift premiums and weekend 
penalty rates); 

 
  (ii) supervisory allowance or payments of a like nature; 

 
  (iii) in the case of shift workers, a further amount calculated at the rate of 17.5% of the amounts referred to in clauses 7.1.2(c)(i) and 

7.1.2(c)(ii); and 
 

  (iv) in the case of all other employees, a further amount calculated at the rate of 17.5% of the amounts referred to in clauses 7.1.2(c)(i) 
and 7.1.2(c)(ii). 

 
(d) The provisions of clause 7.1.2(c) shall not apply to the following: 

 
(i) any period or periods of annual holidays exceeding: 
 

(A) five weeks per annum in the case of employees employed on work where the provisions of clause 7.1.1(a) apply; 
 

(B) four weeks per annum in any other case. 
 

(ii) Employers (and their employees) who are already paying (or receiving) an annual holiday bonus, loading or other annual holiday 
payment, which is not less favourable to employees. 

 
7.2 Sick leave 
 
7.2.1 Entitlement 
 

(a) Every employee, except casuals, pieceworkers, and school-based apprentices and trainees, is entitled to 60.8 hours’ sick leave for each 
completed year of their employment with their Employer: 

 
  Provided that part-time employees accrue sick leave on a proportional basis. 
 

(b) This entitlement will accrue at the rate of 7.6 hours’ sick leave for each 6 weeks of employment. 
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(c) Payment for sick leave will be made based on the ordinary number of hours which would have been worked if the employee were not absent 
on sick leave. 

 
(d) Sick leave may be taken for part of a day. 

 
(e) Sick leave shall be cumulative, but unless the Employer and employee otherwise agree, no employee shall be entitled to receive, and no 

Employer shall be bound to make, payment for more than 13 weeks’ absence from work through illness in any one year. 
 
7.2.2 Employee must give notice 
 
The payment of sick leave is subject to the employee promptly advising the Employer of the employee’s absence and its expected duration. 
 
7.2.3 Evidence supporting a claim 
 
When the employee’s absence is for more than 2 days the employee is required to give their Employer a doctor’s certificate, or other reasonably 
acceptable evidence to the Employer’s satisfaction, about the nature and approximate duration of the illness. 
 
7.2.4 Accumulated sick leave 
 

An employee’s accumulated sick leave entitlements are preserved when: 
 

(a) The employee is absent from work on unpaid leave granted by the Employer; 
 
(b) The Employer or employee terminates the employee’s employment and the employee is re-employed within 3 months;  
 
(c) The employee’s employment is terminated because of illness or injury and the employee is re-employed by the same Employer without 

having been employed in the interim.  
 

The employee accumulates sick leave entitlements whilst absent from work on paid leave granted by the Employer. 
 
7.2.5 Workers’ compensation 
 
Where an employee is in receipt of workers’ compensation, the employee is not entitled to payment of sick leave. 
 
7.3 Bereavement leave 
 
7.3.1 Full-time and part-time employees 
 
Full-time and part-time employees shall, on the death of a member of their immediate family or household in Australia, be entitled to paid bereavement 
leave up to and including the day of the funeral of such person.  Such leave shall be without deduction of pay for a period not exceeding the number of 
hours worked by the employee in 2 ordinary days of work.  Proof of such death is to be furnished by the employee to the satisfaction of the Employer. 
 
7.3.2 Long-term casual employees 
 

(a) A long-term Casual Employee is entitled to at least 2 days unpaid bereavement leave on the death of a member of the person’s immediate 
family or household in Australia. 

 
(b) A “long-term Casual Employee” is a Casual Employee engaged by a particular Employer, on a regular and systematic basis, for several 

periods of employment during a period of at least one year immediately before the employee seeks to access an entitlement under clause 
7.3.2. 

 
7.3.3 “Immediate family” includes: 
 

(a) A spouse (including a former spouse, a de facto spouse and a former de facto spouse, spouse of the same sex) of the employee; and 
 
(b) A child or an adult child (including an adopted child, a foster child, an ex-foster child, a stepchild or an ex-nuptial child), parent, 

grandparent, grandchild or sibling of the employee or spouse of the employee. 
 
7.3.4 Unpaid leave 
 
An employee with the consent of the Employer, may apply for unpaid leave when a member of the employee’s immediate family or household in 
Australia dies and the period of bereavement leave entitlement provided above is insufficient. 
 
7.4 Long service leave 
 
All employees covered by this Award are entitled to long service leave on full pay under, subject to, and in accordance with, the provisions of Chapter 2, 
Part 3, sections 42-58 of the Act as amended from time to time. 
 
7.5 Family leave 
 
The provisions of the Family Leave Award apply to and are deemed to form part of this Award. 
 
7.5.1 It is to be noted that: 
 

(a) part-time work can be performed by agreement in the circumstances specified in the Family Leave Award; 
 
(b) a copy of the Family Leave Award is required to be displayed in accordance with section 697 of the Act. 
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7.5.2 The Family Leave Award also provides for the terms and conditions of leave associated with: 
 

(a) Maternity leave; 
 
(b) Parental leave; 
 
(c) Adoption leave; and 
 
(d) Special responsibility leave for the care and support of the employee’s immediate family or household. 

 
7.6 Public holidays 
 
7.6.1 All work done by any employee on Good Friday, Christmas Day, the twenty-fifth day of April (Anzac Day), the first day of January, the twenty-

sixth day of January, Easter Saturday (the day after Good Friday), Easter Monday, The Birthday of the Sovereign, and Boxing Day, or any day 
appointed under the Holidays Act 1983, to be kept in place of any such holiday, shall be paid for at the rate of double time and a-half with a 
minimum of 4 hours. 

 
All employees (other than Casual Employees) covered by this Award shall be entitled to be paid a full day’s wage for Labour Day (the first 
Monday in May or other day appointed under the Holidays Act 1983, to be kept in place of that holiday) irrespective of the fact that no work 
may be performed on such day, and if any employee concerned actually works on Labour Day, such employee shall be paid a full day’s wage for 
that day and in addition a payment for the time actually worked at one and a-half times the ordinary rate prescribed for such work with a 
minimum of 4 hours. 

 
All work done by employees in a district specified from time to time by the Minister by notification published in the Gazette on the day 
appointed under the Holidays Act 1983, to be kept as a holiday in relation to the annual agricultural, horticultural or industrial show held at the 
principal city or town, as specified in such notification of such district shall be paid for at the rate of double time and a-half with minimum of 4 
hours: 

 
Provided that all time worked on any of the aforesaid holidays outside the employee’s ordinary starting and ceasing times for the day of the 
week on which such holiday falls shall be paid for at double the rate prescribed for such time when worked outside such ordinary starting and 
ceasing times on an ordinary working day. 
 
Casual Employees shall be paid when working on a statutory holiday at an hourly rate of 2 and a-half times the ordinary hourly rate applicable to 
a full-time employee of the same classification in the same location, with a minimum engagement of 4 hours. 
 

7.6.2 Holidays on Rostered Days Off – Should any of the statutory holidays mentioned in clause 7.6.1 fall on a day on which an employee is rostered 
off duty, such employee is, in lieu of such holiday, entitled to either the payment of an extra day’s pay or an alternative day off or the addition of 
an extra day to the employee’s annual leave entitlement. 

 
7.6.3 Any and every employee other than a Casual Employee who, having been dismissed or stood down by the Employer during the month of 

December in any year, and re-employed by the Employer at any time before the end of the month of January in the next succeeding year, is, if 
that employee shall have been employed by that Employer for a continuous period of 2 weeks or longer immediately prior to being so dismissed 
or stood down, entitled to be paid and shall be paid by the Employer (at the ordinary rate payable to that employee when so dismissed or stood 
down) for any one or more of the following holidays, namely, Christmas Day, Boxing Day, and the first day of January occurring during the 
period on and from the date of dismissal or standing down to and including the date of re-employment. 

 
7.6.4 Employees other than Casual Employees who do not work Monday to Friday of each week: 
 

In the case of employees who do not work Monday to Friday of each week they shall be entitled to public holidays as follows: 
 

(a) A full-time employee is entitled to either payment for each public holiday or a substituted day’s leave. 
 
(b) A part-time employee is entitled to either payment for each public holiday or a substituted day’s leave: 
 

Provided that the part-time employee would have been ordinarily rostered to work that day had it not been a public holiday. 
 
(c) Where a public holiday would have fallen on a Saturday or a Sunday and is substituted for another day all employees who do not work 

Monday to Friday of each week is entitled to payment for the public holiday or a substituted day’s leave. 
 
(d) Where Christmas day falls on a Saturday or Sunday and the public holiday is observed on another day a full-time employee required to 

work on Christmas day must be paid at the rate of double time in the case of a Saturday and double time and one-quarter in the case of a 
Sunday. 

 
(e) Nothing in this clause confers a right to any employee to payment for as well as a substituted day in lieu of a public holiday. 

 
PART 8 – TRANSFER, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 
 
8.1 Travelling time 
 
Employees travelling under the instruction of the Employer shall be paid for such travelling time at a rate equivalent to their ordinary time rate exclusive 
of any loadings.  
 
PART 9 – TRAINING AND RELATED MATTERS 
 
9.1 Commitment to training and careers 
 
The parties commit themselves to continuing and upgrading the training provided to employees. 
 
It is agreed that the parties will co-operate in ensuring that it be maintained and improved. 
 
This training will form the basis of an enhanced career structure in the industry. 
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PART 10 – OCCUPATIONAL HEALTH AND SAFETY MATTERS, EQUIPMENT, TOOLS AND AMENITIES 
 
10.1 Uniforms 
 
Where employees are required to wear a distinctive type of clothing, be it overalls or shirt and trousers, one set of such clothes shall be supplied annually 
by the Employer free of cost to the employee.  If employees are required to launder such clothing they shall be paid an allowance of 75 cents. 
 
PART 11 – AWARD COMPLIANCE AND UNION RELATED MATTERS 
 
Preamble 
 
Clauses 11.2 and 11.3 replicate legislative provisions contained within the Act.  In order to ensure the currency of existing legal requirements parties are 
advised to refer to sections 366, 372 and 373 of the Act as amended from time to time. 
 
11.1 Availability of award 
 
A true copy of this Award shall be exhibited in a conspicuous and convenient place on the premises of the Employer so as to be easily ready by the 
employees. 
 
11.2 Right of entry 
 
11.2.1 Authorised industrial officer 
 

(a) An “authorised industrial officer” is any (relevant) Union official holding a current authority issued by the Industrial Registrar. 
 
(b) Right of entry is limited to workplaces where the work performed falls within the registered coverage of the (relevant) Union. 

 
11.2.2 Entry procedure 
 

(a) The authorised industrial officer is entitled to enter the workplace during normal business hours as long as: 
 

(i) the authorised industrial officer alerts the Employer or other person in charge of the workplace to their presence; and 
 

(ii) shows their authorisation upon request. 
 
(b) Clause 11.2.2(a)(i) does not apply if the authorised industrial officer establishes that the Employer or other person in charge is absent.  

 
(c) A person must not obstruct or hinder any authorised industrial officer exercising their right of entry. 

 
(d) If the authorised industrial officer intentionally disregards a condition of clause 11.2.2 the authorised industrial officer may be treated as a 

trespasser. 
 
11.2.3 Inspection of records 
 

(a) An authorised industrial officer is entitled to inspect the time and wages record required to be kept under section 366 of the Act. 
 
(b) An authorised industrial officer is entitled to inspect such time and wages records of any former or current employee except if the employee: 

 
(i) is ineligible to become a member of the (relevant) Union; or 

 
(ii) is a party to a QWA or ancillary document, unless the employee has given written consent for the records to be inspected; or  

 
(iii) has made a written request to the Employer that the employee does not want their record inspected. 

 
(c) The authorised industrial officer may make a copy of the record, but cannot require any help from the Employer. 

 
(d) A person must not coerce an employee or prospective employee into consenting, or refusing to consent, to the inspection of their records by 

an authorised industrial officer.  
 
11.2.4 Discussions with employees 
 
An authorised industrial officer is entitled to discuss with the Employer, or a member or employee eligible to become a member of the (relevant) Union. 
 
 (a) matters under the Act during working or non-working time; and 
 
 (b) any other matter with a member or employee eligible to become a member of the (relevant) Union during non-working time. 
 
11.2.5 Conduct 
 
An authorised industrial officer must not unreasonably interfere with the performance of work in exercising a right of entry. 
 
11.3 Time and wages record 
 
11.3.1 An Employer must keep, at the place of work in Queensland, a time and wages record that contains the following particulars for each pay period 

for each employee, including apprentices and trainees: 
 

(a) the employee’s award classification; 
 
(b) the Employer’s full name; 
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(c) the name of the award under which the employee is working; 
 
(d) the number of hours worked by the employee during each day and week, the times at which the employee started and stopped work, and 

details of work breaks including meal breaks; 
 
(e) a weekly, daily or hourly wage rate – details of the wage rate for each week, day, or hour at which the employee is paid; 
 
(f) the gross and net wages paid to the employee; 
 
(g) details of any deductions made from the wages; and 
 
(h) contributions made by the Employer to a superannuation fund. 

 
11.3.2 The time and wages record must also contain: 
 

(a) the employee’s full name and address;  
 
(b) the employee’s date of birth;  
 
(c) details of sick leave credited or approved, and sick leave payments to the employee;  
 
(d) the date when the employee became an employee of the Employer;  
 
(e) if appropriate, the date when the employee ceased employment with the Employer; and 
 
(f) if a Casual Employee’s entitlement to long service leave is worked out under section 47 of the Act – the total hours, other than overtime, 

worked by the employee since the start of the period to which the entitlement relates, worked out to and including 30 June in each year. 
 
11.3.3 The Employer must keep the record for 6 years. 
 
11.3.4 Such records shall be open to inspection during the Employer’s business hours by an inspector of the Department of Industrial Relations, in 

accordance with section 371 of the Act or an authorised industrial officer in accordance with sections 372 and 373 of the Act. 
 
11.4 Union encouragement 
 
Clause 11.4 gives effect to section 110 of the Act in its entirety. Consistent with section 110 a Full Bench of the Commission has issued a Statement of 
Policy on Union Encouragement (reported 165 QGIG 221) that encourages an employee to join and maintain financial membership of an Organisation of 
employees that has the right to represent the industrial interests of the employees concerned. 
 
11.4.1 Documentation to be provided by employer 
 
At the point of engagement, an Employer to whom this Award applies shall provide employees with a document indicating that a Statement of Policy on 
Union encouragement has been issued by the Commission, a copy of which is to be kept on the premises of the Employer in a place readily accessible by 
each employee. 
 
The document provided by the Employer shall also identify the existence of a Union encouragement clause in this Award. 
 
11.4.2 Union delegates 
 
Union delegates and job representatives have a role to play within a workplace. The existence of accredited Union delegates and/or job representatives is 
encouraged. 
 
The Employer shall not unnecessarily hinder accredited Union delegates and/or job representatives in the reasonable and responsible performance of their 
duties. 
 
11.4.3 Deduction of union fees 
 
Where arrangements can be entered into, Employers are encouraged to provide facilities for the deduction and remittance of Union fees for employees 
who signify in writing to their Employer, their desire to have such membership fees deducted from their wages. 
 
11.5 Trade union training leave 
 
11.5.1 Upon written application by an employee, or the Union on behalf of the employee, to an Employer and giving to the Employer at least 2 months’ 

notice, such employee must be granted up to 3 working days’ leave (non-cumulative) on ordinary pay, each calendar year, to attend courses 
and/or seminars conducted by the Australian Trade Union Training Authority (TUTA) or specific training courses conducted by the (relevant) 
Union approved and accredited by TUTA. 

 
For the purposes of this clause, ordinary pay shall mean at the ordinary weekly rate paid to the employee exclusive of any disability allowances 
and in the case of a Casual Employee, shall mean the ordinary hourly rate. 

 
11.5.2 The granting of TUTA Leave shall be subject to the following conditions: 
 

(a) An employee must have at least 12 months’ service with an Employer prior to such leave being granted; 
 
(b) This clause shall not apply to an Employer with less than five employees, including Casual Employees, bound by this Award; 
 
(c) The maximum number of employees of one and the same Employer attending a TUTA course or seminar at the same time will be as 

follows: 
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  – Where the Employer employs between 5 and 49 employees: 1 
 
  – Where the Employer employs between 50 and 99 employees: 2 
 
  – Where the Employer employs 100 or more employees: 3 
 

(d) Where an Employer has more than one place of employment in Queensland, then the maximum number of employees entitled to attend a 
course at the same time shall be two (2).  This shall not prevent an Employer from agreeing to release additional employees. 

 
(e) In any one calendar year – 

 
(i) the maximum number of employees of any one Employer entitled to attend TUTA accredited courses shall be 3; and 
(ii) the maximum number of days for which an Employer will be required to make payment to employees for TUTA leave shall be 9. 

 
(f) The taking of TUTA leave shall be arranged so as to minimise any adverse affect on the Employer’s operation.  Where an Employer 

approaches the Union and demonstrates genuine difficulties with respect to the release of a particular employee at a particular time 
(including where the Employer may have previously advised of its ability to release such employee) the Union will not unnecessarily press 
its request for the release of that employee at that time.  If the matter is not amicably resolved, it shall be processed in accordance with the 
grievance procedure contained in this Award; 

 
(g) The scope, content and level of the course shall be such as to contribute to a better understanding of industrial relations, industrial efficiency 

and workplace issues within the Employer’s operations; 
 

(h) In granting such paid leave the Employer is not responsible for any additional costs except the payment of extra remuneration where 
relieving arrangements are instituted to cover the absence of the employee; 

 
(i) Leave granted to attend TUTA courses will not incur additional payment if such course coincides with an employee’s rostered day off; and 

 
(j) The taking of TUTA Leave will not affect other leave granted to employees under this Award, nor shall it adversely affect the employee’s 

service for the calculation of leave entitlements. 
 
11.6 Continuity of service – transfer of calling 
 
In cases where a transfer of calling occurs, continuity of service should be determined in accordance with sections 67-71 of the Act as amended from time 
to time. 
 
Dated 24 June 2002. 
 
By the Commission, Operative Date:  1 January 2003 
[L.S.] E. EWALD, New Award – Tour Guides Award – State 2003 
Industrial Registrar. Released:  4 October 2002 
 
########################################################################################################################### 
 

INDUSTRIAL COURT OF QUEENSLAND 
 

Industrial Relations Act 1999 – s. 335 – application for costs 
 

Richard Otto AND Boxgrove Pastoral Co Pty Ltd (No. 2) (No. C32 of 2002) 
 

PRESIDENT HALL 4 October 2002 
 

DECISION 
 

By a decision of 28 May 2002, now reported at 170 QGIG 143, I dismissed an appeal by Richard Otto against the quantum of the fine imposed on 
Boxgrove Pastoral Co Pty Ltd for breach of s. 28(1) of the Workplace Health and Safety Act 1995.  The question of costs was reserved.  By agreement of 
the parties and consent of the Court submissions upon the matter of costs were taken in writing. 
 
Consistently with Golden Video Pty Ltd v. Chief Executive, Department of Employment, Training and Industrial Relations (2000) 164 QGIG 298 and 
Marfleet v. Brisbane City Council (2000) 164 QGIG 234, I hold that the noun “application” at s. 335 of the Industrial Relations Act 1999 is sufficiently 
wide to include an appeal to this Court.  However, to trigger the power to award costs it is necessary for the applicant for costs to show that the appeal 
was made “vexatiously” or “without reasonable cause”.   
 
Nothing to which I have been taken could lead any reasonable person to conclude that there was the least vexation.  True it is that the appellant was 
mistaken as to the age of the deceased and made an erroneous submission that the respondent had stood in loco parentis to the deceased.  But the 
respondent was at no time misled by the submission which was (very properly) corrected during the course of the appeal.  True it is that the appellant’s 
submissions on the appeal were similar to his submissions at first instance and involved rejection of the view taken of the matter by the Acting Industrial 
Magistrate at Charleville.  That is commonly the case on an appeal.   
 
There were factual matters to spark an appeal.  The quantum of the fine imposed was (very) low.  Indeed, it is the lowest fine imposed for a breach of the 
Workplace Health and Safety Act 1995 involving a circumstance of aggravation by way of a fatality where the matter has proceeded to trial on the matter 
of liability, since February 2000.  Additionally, there were passages in the decision of the Acting Industrial Magistrate dealing with the unpredictability 
of the incident suggestive of a failure on his Worship’s part to grasp that an important policy consideration underlying the Workplace Health and Safety 
Act 1995 is the need to protect employees from their own folly.  In the event, after argument, the Acting Industrial Magistrate was shown to have 
exercised his discretion in accordance with law and in accordance with principle.  The arguments put on behalf of the appellant in support of the appeal 
were rejected as involving a misconceived view of the authorities on the quantum of the fine imposed under s. 24 of the Workplace Health and Safety Act 
1995.  However, counsel for the appellant was able to go to passages which, if taken in the sense attributed to them by the appellant, gave support to the 
appellant’s argument.  It is important in assessing whether an appellant’s objective prospects of success were so poor that an appeal should be 
characterised as made “without reasonable cause” to avoid deception by the clarity of vision which flows from the advantage of hindsight.  In my view 
this is a perfectly normal case in which an appellant has adopted an arguable view of law and its application to the facts, only to fail to induce an 
appellate Court to adopt that view.   
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I dismiss the application for costs. 
 
Dated 4 October 2002. 
 
D.R. HALL, President. 
 
 
Released:  4 October 2002 

 Appearances: 
Mr S. Habermann, directly instructed by Division of Workplace Health and Safety, 
for the appellant. 
Mr T.D. Martin SC, instructed by Edgar and Wood Solicitors, for the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Chris Barsha AND Motor Finance Wizard (Sales) Pty Ltd (No. B492 of 2002) 
 

COMMISSIONER ASBURY 4 October 2002 
 

Termination of employment – s. 74 application for reinstatement – Applicant ceased to act as Working director –Applicant advised in writing of 
reversion to another position – Contention that applicant resigned as Working director bringing contract of employment to an end – Contention that 
applicant reverted to another position on a temporary basis – Assertion by respondent applicant not dismissed – Applicant forwarded invoices for 
commission payments under contract of employment to respondent under name of a registered company – Payments on invoices from registered 
company made by respondent directly into applicant’s personal bank account – Argument by respondent applicant excluded employee by virtue of s. 
72(1)(e)(iii) by virtue of commission payments – Finding that applicant dismissed by respondent – Finding that applicant not excluded under s. 
72(1)(e)(iii) – Case law in relation to commission payments – Consideration of whether dismissal unfair – Case law on unfair dismissal – Right of 
employee to raise legitimate concerns about terms and conditions of employment – Obligation on employers to take reasonable steps to address 
legitimate concerns of employee about terms and conditions of employment – Rights and obligations in relation to grievances under contract of 
employment – Failure to follow grievance procedure in applicant’s contract of employment – No warning given to applicant – Expectation created that 
conduct of applicant accepted and reversion to another position agreed – No evidence this arrangement temporary – Finding applicant unfairly dismissed 
– Consideration of appropriate remedy – Finding that reinstatement is impracticable – Consideration of whether commissions are included in wages for 
purposes of calculation of compensation under s. 79(2) – Applicant not to benefit from arrangements for payment of commissions – Compensation 
awarded on basis of applicant’s base weekly salary –  Question of costs reserved – Application to be re-listed at request of either party in the event of 
application for costs. 
  

DECISION 
 

1. OVERVIEW 
 
1.1 The contract of employment 
 
Mr Chris Barsha (the applicant) commenced employment with Motor Finance Wizard (Sales) Pty Ltd (the respondent) on 16 July 2001.  The applicant 
said in his evidence that he was employed as a licensed manager and approximately one week after commencing employment was given a contract to 
sign.  The contract, which was attachment CBH1 to the applicant’s witness statement (exhibit A1) stated that the duties and responsibilities of the 
applicant were to act as a Finance Consultant/Sales Manager and/or as described in the attached position description.  The position description attached to 
the contract of employment, stated: 
 
 “POSITION DESCRIPTION 
 
 Employee:  Chris Barsha 
 Commencement Date:  16 July 2001 
 
 Sales Manager 

• Salesman/Finance Consultant 
• Working director 
• The employee will be entitled to Commission on sales made by him personally and overriders on sales made by the Sales team (excluding sales 

made by him personally).”. 
 

The contract of employment contains a number of references which indicate that it was intended to be formalised as an Australian Workplace Agreement.  
There was no evidence that this formalisation took place.  However, neither the applicant nor the respondent argued that the contract of employment was 
not valid and binding. 
 
1.2 The role of Working director 
 
A central area of disagreement between the parties related to the role of Working director, and the significance of that role to the applicant’s contract of 
employment.  What is clear is that the applicant commenced to fill this role approximately two months after the commencement of his employment.  The 
applicant’s evidence is that he was requested to fill the role at a lunch with two directors of the respondent, Mr Peter Llewellyn and Mr Rod James.  The 
applicant said that he expressed some concern about the responsibilities associated with this position, and was assured that the respondent would 
indemnify him with respect to the role of Working director.  The applicant subsequently advised Mr Llewellyn that he agreed to perform the role of 
Working director.  The applicant’s evidence was that he was not provided with detailed information about the role of Working director at the time he was 
offered employment with the respondent. 
 
Mr James in his evidence said that the role for which the applicant was employed was Working director who would also perform the functions of sales 
manager/salesman/finance consultant.  The objective in employing the applicant was to fulfil a corporate plan involving the establishment of a head 
dealership of Motor Finance Wizard (Sales) Pty Ltd at Underwood.  At the time of the offer of employment to the applicant, (the respondent) did not yet 
hold a corporate motor dealer’s licence for the dealership located at Underwood, with that dealership being operated as a branch of Gold Icon Pty Ltd, a 
head dealership located at Southport.  The agreement of the applicant to act in the role of Working director was a formality, because this had already been 
agreed at the time the applicant was employed.  
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The respondent said that the applicant performing the role of Working director, was extremely important to its business.  This was because the regulatory 
position under the Property Agents & Motor Dealers Act 2000 is that as a holder of a Corporate Motor Vehicle Dealers Licence, the respondent was 
required to have a Working director always in attendance at the place of business.  If a Working director was unable to be in attendance at all times, the 
motor vehicle dealer must have in addition, a licensed manager in attendance.  There was no requirement to have a Working director and a sales manager 
in the same car yard.  The Working director in the performance of his duties also performed the duties of a sales manager and finance consultant.  The 
evidence of Mr James was supported by Mr David Kenny, a Working director of the respondent. 
 
The respondent forwarded a letter to the applicant dated 26 September 2001, thanking him for consenting to the appointment as Working director.  
Attached to this correspondence was a document addressed to the applicant headed “Indemnity” signed by Mr James and Mr Llewellyn, and a copy of a 
notification to the Office of Fair Trading advising of the applicant’s appointment as Working director.  The letter to the Office of Fair Trading stated that 
it was the respondent’s understanding that the only impediment to the application for a corporate licence, was the nomination of a Working director 
holding a current motor dealer manager’s licence.  The letter also stated that the applicant held such a licence and attached a copy.  This correspondence 
was Attachment CB2 to Exhibit A1, the applicant’s witness statement. 
 
1.3 Applicant ceasing to act in the role of Working director 
 
The applicant performed the role of Working director up until 20 February 2002.  On 19 February 2002, the applicant said that he received a facsimile 
advice from Mr James and Mr Llewellyn informing him that all enquiries from the Office of Fair Trading were to be directed to the respondent’s head 
office.  The applicant became concerned about his position, as the respondent’s business at Underwood was operating under his licence as a motor dealer.  
This concern caused the applicant to raise a query with his solicitor.  After receiving advice the applicant said that he spoke to Mr James and told him that 
his solicitor was concerned about indemnity, as it was not worth the paper it was written on, if the directors did not have any assets in their names.  The 
applicant said that Mr James offered to have Mr Llwellyn, who was also a solicitor, redo the indemnity.  The applicant said he would agree to this if it 
was done in conjunction with his solicitor, and the respondent agreed to pay his legal costs. 
 
The applicant then said that approximately two hours later, he received a telephone call from Mr James, during which Mr James made disparaging 
remarks about the applicant’s solicitor, and angrily told the applicant that his actions would “cost” him.  The applicant also said that he had no intention 
of ceasing to act in or resigning from the role of Working director, but was simply seeking to have concerns about the indemnity which the respondent 
had provided to him addressed.  The applicant also denied that he resigned as Working director on 19 February 2002.  The applicant subsequently 
received a letter dated 20 February 2002, which stated: 
 

“Dear Chris 
 
Re Ceasing to Act as Working director  
 
We confirm that you no longer wish to continue as a Working director of Motor Finance Wizard (Sales) Pty Ltd and we advise that we have today 
notified ASIC you cease to hold that office with the company. 
 
We note that you will now revert to the position of Licensed Manager at Brisbane and we enclose copy letter (sic) addressed to the Office of Fair 
Trading in this regard. 
 
Thank you for your past assistance. 
 
Yours Faithfully 
MOTOR FINANCE WIZARD.”. 

 
A copy of a letter to the Office of Fair Trading in the following terms, was also attached to the letter to the applicant of 20 February 2002: 
 

“Further to our letter of 10 January 2002, please be advised that Mr Chris Barsha … has ceased to act as a Working director of Motor Finance 
Wizard (Sales) Pty Ltd. 
Mr Barsha has reverted to the position of Licenced (sic) Manager at 16-22 Compton Road, Underwood. 
 
Mr David Kenny ... has been appointed Working director to replace Mr Barsha effective 20 February 2002 (copy Licence enclosed) 
 
Yours faithfully 
 
LLEWELLYNS.”. 

 
The applicant said that when he received this correspondence he had been happy to revert to the position of licensed manager, as this was the role that he 
had held upon commencing employment with the respondent.  When the applicant had taken on the role of Working director there had been no change to 
his remuneration and he expected that his remuneration would also remain unchanged when he reverted to the position of licensed manager.  The 
applicant denied that he had been told that this would be a temporary arrangement until a replacement Working director was found. 
 
Mr James’ version of the telephone conversation of 19 February 2002, is quite different to that of the applicant.  Mr James stated that the applicant had 
advised that he no longer wished to continue as Working director and that his resignation as a director of the respondent was effective immediately.  Mr 
James also stated that the applicant reverting to the position of licensed manager was a temporary arrangement, and this was made clear to the applicant.  
The applicant had agreed to remain with the respondent for a further week, to enable a replacement Working director to be found.  Mr Kenny was 
appointed as Working director on an interim basis to replace the applicant on 20 February, and this arrangement was subsequently confirmed one week 
later. 
 
Evidence was given by Mr James and Mr Kenny about the impact on the respondent of the applicant ceasing to act in the role of Working director.  Mr 
Kenny advised that the respondent had intended to open a motor vehicle dealership on the Sunshine Coast.  The applicant was to act as the Working 
director of that dealership and as branch manager on the Sunshine Coast until the licence was granted.  The resignation of the applicant as Working 
director forced the respondent to reconsider its plans in this regard, and to put those plans on hold.  The sudden need to find a replacement Working 
director had harmed the respondent operationally.  Mr Richard Burgess and Mr James Phelan also gave evidence for the respondent, to the effect that the 
applicant had told them that he was considering starting up a business using the respondent’s system. 
 
1.4 The cessation of the applicant’s employment  
 
Mr James said that a decision was made by the respondent to finalise the applicant’s employment on 27 February 2002.  A replacement Working director 
who would assume the role of sales manager had been located.  Mr James telephoned the applicant on 28 February 2002, to inform him that his 
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employment was terminated.  When the applicant asked why, Mr James’ advised that the decision was due to his resignation as Working director, and 
that a permanent replacement had been found for him.  Further, Mr James said that the applicant was told that the decision was irreversible.  The 
applicant’s version of this conversation is that Mr James told him that his contract had been terminated immediately, because of lack of loyalty and 
because the respondent wanted someone long-term.  The applicant also said that Mr James had agreed during this conversation that it was not a condition 
of the applicant’s employment that he be a Working director. 
 
The respondent argued that the role of Working director was an essential element of the applicant’s contract of employment and was his substantive 
position at the time employment ceased.  When the applicant “resigned” as Working director, the effect of the “resignation” was to bring his employment 
to an end, subject to him remaining for a further week on a temporary basis, to enable a replacement Working director to be found.  It was also contended 
that the applicant’s salary package had been intended to compensate him for fulfilling the role of Working director, at the point this became necessary, in 
accordance with the corporate plan.  The applicant had “slipped comfortably” into the role of Working director and had worked in that role for five 
months, before raising any concerns about the indemnity.  It was submitted for the respondent that the evidence clearly established that the applicant’s 
resignation as Working director had been accepted on 20 February 2002, and the applicant had been appointed temporarily to the role of licensed 
manager, until a replacement Working director could be found. 
 
For the applicant, it was argued that the termination occurred on 28 February 2002, during a telephone conversation between the applicant and Mr James.  
During that conversation, Mr James had told the applicant that his employment was being terminated for disloyalty.  The applicant’s evidence was that 
the role of Working director was not mentioned to him until September 2001 when the role was offered to him and accepted. 
 
Ms Prior submitted that the documentary evidence is supported by the applicant’s version of events.  It was argued that the Working director role was not 
raised in the letter of offer of employment to the applicant.  Further, that role was listed in the position description appended to the contract of 
employment as an element or an adjunct of the position.  Even if the employer’s assumption that the applicant resigned from the role of Working director 
was correct, it did not mean that the entire role filled by the applicant ceased to exist.  Further, even if the employer’s assumption in this regard was 
correct, the action of the applicant in seeking to have concerns about acting in the role of Working director addressed, could not have brought the contract 
of employment to an end. 
 
1.5 Payment of commissions to the applicant 
 
A further issue which arises in this case, is the manner in which the applicant was paid commissions pursuant to his contract of employment.  During the 
applicant’s evidence, it became apparent that while his salary was paid to him personally, the commission he received under his contract of employment 
was paid to a company, Barsha Consultancy Pty Ltd, ABN 46096786980.  This issue arose when the applicant put into evidence documentation to 
establish the quantum of commissions he had been paid, to support an argument that he should be compensated for commissions lost because of his 
unfair dismissal. 
 
The applicant tendered eight invoices from Barsha Consultancy Pty Ltd, ABN 46096786980, 42 Poincianna Crescent, Stretton, 4116 (Exhibit A3).  These 
invoices were directed to a variety of entities: Motor Finance Wizard Sales; P.R. Administration Pty Ltd and Gold Icon Pty Ltd.  The applicant also 
tendered bank statements showing deposits into his personal bank account (exhibit A4) for amounts corresponding to amounts invoiced by Barsha 
Consultancy Pty Ltd, ABN 46096786980.  It was contended for the applicant that this evidence established that his average monthly commission 
earnings were $5,915.10, and that such an amount should be taken into account in calculating lost remuneration and/or compensation, for his unfair 
dismissal. 
 
The respondent contended in submissions that the applicant was an excluded employee pursuant to s. 72(1)(e) of the Industrial Relations Act 1999, (the 
Act).  It was submitted that the applicant was seeking to claim lost wages at the amount of $700 per week, and an additional amount of $5,915.10 per 
month for commissions received.  Mr Byrne for the respondent argued that the commissions paid to Mr Barsha were wages, (as that term is used and 
defined in the Act at Schedule 5), and that it did not matter that they were paid on behalf of the employee into another fund:  see Rigby v Technisearch 
(Industrial Relations Court of Australia 156/96).  When commissions were taken into account, the applicant was in receipt of an annual wage of 
$107,381.20, which was clearly in excess of the amount specified in s. 72(1)(e)(iii) of the Act and Regulation 4 of the Industrial Relations Regulation 
2000.   
 
For the applicant, Ms Prior relied on the decision of the President in O’Connor v Electroboard Administration Pty Ltd (2001) 168 QGIG 90, where it was 
held that commission paid for sales made, and which were paid in accordance with an employment agreement, is not included in the calculation of annual 
wages for the purposes of s. 72(1)(e)(iii) of the Act.  Accordingly, Ms Prior argued that the applicant was not an excluded employee by virtue of that 
section. 

 
It was also argued for the respondent that the applicant’s taxation arrangements in relation to the manner in which he was paid commission, indicated that 
he was a liar.  In this regard, the applicant had given evidence that in the period he was employed by the respondent, he had personally received an 
amount of $44,363.26 as commission payments, and that such an amount had been paid into his personal bank account.  However, those monies were 
paid to the applicant’s service company, Barsha Consultancy Pty Ltd, ABN 46 096 786 980 pursuant to tax invoices, which the applicant had provided to 
the respondent.  Some invoices had been directed to Gold Icon Pty Ltd, when the applicant had been employed by Motor Finance Wizard (Sales) Pty Ltd. 
 
The applicant had also given evidence that Barsha Consultancy Pty Ltd had completed a business activity statement and recorded the amounts as per the 
tax invoices as income received and as GST collected by that company.  This meant that the applicant had personally received the monies by way of 
commissions, but had also claimed through the business activity statement of Barsha Consultancy Pty Ltd, that those same monies (and the concomitant 
GST) was paid to the company as income, pursuant to those tax invoices.  Further, the applicant also stated that the company, Barsha Consultancy Pty 
Ltd, would have declared on the business activity statement that the information was correct. 
 
It was submitted that the applicant had been untruthful to the Australian Taxation Office with respect to his taxation arrangements.  It was further 
submitted that the applicant’s evidence was severely tainted by his untruthfulness, and that his evidence about the terms and conditions of his contract of 
employment and his interpretation of it, was suspect, in light of the fact that he had the business acumen and wherewithal to set up a service company to 
minimise his taxation liabilities. 

 
2. CONCLUSIONS 
 
2.1 Issues for Determination 
 
The issues for determination in this case are as follows: 
 

1. Was the applicant dismissed by the respondent? 
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If the applicant was dismissed by the respondent, then: 
 

2. Is the applicant excluded from making an unfair dismissal application by virtue of s. 72(1)(e)(iii) of the Act? 
 
If the applicant is not excluded from making an unfair dismissal application: 
 

3. Was the dismissal unfair? and 
4. If the dismissal was unfair, what is the appropriate remedy? 

 
2.2 Was the applicant dismissed? 
 
Essentially, the respondent contended, the applicant acting in the role of Working director was a fundamental term of his contract of employment, and a 
breach of that term by the applicant “resigning” from that role brought the contract of employment to an end at the initiative of the applicant.  I am unable 
to accept this contention.  All of the evidence, in particular the documents attached to the applicant’s witness statement (exhibit A1) were to the contrary.  
The applicant’s written contract of employment indicated at clause 1.1 that his duties and responsibilities were to act as finance consultant/sales manager 
and/or as described in the attached position description.  The position description indicated that the role of Working director was one aspect of the 
applicant’s role.  There is nothing in the contract of employment to indicate that the role of Working director was of any more significance than any other 
role which the applicant could have performed under his contract of employment. 
 
The letter to the applicant on 26 September 2001 referred to the applicant consenting to the appointment of Working director, and confirmed that the 
respondent had agreed to meet the cost of the applicant’s motor dealer licence fees whilst he was engaged as a Working director.  If the applicant had 
been employed at the outset on the condition or understanding that he act in the role of Working director, it would not have been necessary to obtain his 
consent to that appointment on 26 September 2001.  Further, the letter of 26 September 2001 and the attached indemnity referred to the “engagement as 
Working director” carried the implication that this engagement was different to roles the applicant had previously undertaken for the respondent. 
 
The letter from the respondent to the Department of Fair Trading dated 26 September 2001 indicated that the respondent had already made an application 
for a corporate licence and the only impediment to the application was the nomination of a Working director who was a current license holder.  The letter 
went on to advise that the applicant had been “appointed a Working director” to fulfil that requirement. 
 
Of particular significance was the letter to the applicant dated 20 February 2002 which confirmed that he no longer wished to continue as a Working 
director and would revert to the position of licensed manager at Brisbane.  The same statement was made by the respondent in a letter to the Office of 
Fair Trading dated 20 February 2002.  The contents of these letters were entirely inconsistent with the applicant’s resignation from a substantive position, 
and the proposition that his employment with the respondent had ended on 20 February 2002.  Further, the correspondence suggested that the applicant’s 
choice to cease acting as a Working director had been accepted, and notwithstanding, that he would revert to the position of licensed manager.  There is 
no evidence that the applicant resigned his employment upon ceasing to perform the role of Working director, or that the respondent accepted the actions 
of the applicant as a resignation from employment.  
 
Mr Llewellyn, a director of the respondent is a solicitor.  The letter to the Office of Fair Trading dated 20 February 2002 advising that the applicant had 
reverted to the position of licensed manager is signed for Llewellyns, Mr Llewellyn’s firm of solicitors.  The evidence for the respondent was that the 
applicant ceasing to act as Working director had a significant and adverse impact on its business, and that this role was viewed as a fundamental part of 
the applicant’s contract of employment.  In my view, it is improbable that a letter written a short time after a heated conversation about the applicant 
ceasing to act in this role, would not confirm the respondent’s understanding that the applicant had resigned his employment and was acting in another 
role only on a temporary basis.  
 
Furthermore, it is clear that by 20 February 2002, when the letters to the applicant and the Office of Fair Trading were written, that a replacement 
Working director had been found.  Even if Mr Kenny had only been appointed on 20 February 2002, on a temporary basis, on the respondent’s own 
evidence there should have been no need for the applicant to remain in employment.  There is no evidence that Mr Kenny was immediately needed to act 
as Working director at any other location.  In fact the evidence shows that the respondent’s expansion plans had slowed down, and that this was not due 
to the applicant ceasing to act as a Working director.  Further, the letter to the Office of Fair Trading on 20 February 2002, makes no mention of the fact 
that Mr Kenny’s appointment as Working director at that stage was only temporary.  This is at odds with the respondent’s often-stated concern to comply 
with requirements of the Office of Fair Trading. 
 
Mr James stated that Mr Kenny’s appointment as Working director had been temporary and may not have been the ideal situation “down the track”, 
because the applicant and Mr Kenny did not get on.  Yet only one week later a decision had been made that Mr Kenny would fill the role of Working 
director on a permanent basis and the applicant’s temporary role as licensed manager would end.  Mr James also agreed under cross-examination that he 
had terminated the applicant’s employment because of disloyalty.  In my view, this evidence is much more consistent with the respondent putting in place 
an arrangement on 20 February 2002 whereby Mr Kenny would take on the role of Working director and the applicant would revert to the role of licensed 
manager, and then forming a view at some time during the following week that such an arrangement was unworkable.  This view may have been formed 
for any number of reasons – that it was not cost effective or efficient for the respondent to operate in that manner or that the applicant and Mr Kenny did 
not get on.  This view was not formed on 19 February 2002, when the applicant had a telephone discussion with Mr James, or on 20 February 2002, when 
the letter confirming that the applicant no longer wished to act as Working director was forwarded to him.  The view was in all probability formed at 
some point after the letter was forwarded to the applicant on 20 February 2002 and 28 February 2002, causing Mr James to terminate the applicant’s 
employment on 28 February 2002. 
 
The evidence about the conversation between the applicant and Mr James on 19 February 2002, is more consistent with the applicant’s version than that 
of Mr James.  Mr James agreed under cross-examination that the applicant did raise the issue of the indemnity, and the advice the applicant had received 
in relation to the indemnity had been discussed.  Further, Mr James confirmed that the applicant had said his legal advice about the indemnity was that it 
was not worth the paper it was written on and was only as good as the directors who gave the indemnity.  Mr James also said in his evidence-in-chief that 
he had told the applicant that his actions would cost him more than he realised, and confirmed that he referred to the applicant’s solicitors in a demeaning 
way.  I wonder at why Mr James would have thought that the applicant’s actions would have cost him anything, if he believed that the applicant had just 
resigned his employment.  This statement on the part of Mr James is much more consistent with Mr James forming a view that he would be taking action 
against the applicant at some point in the future, than it is with the applicant resigning his employment and remaining with the respondent in some 
temporary capacity for a further week.  
 
On balance I am reasonably satisfied that the applicant did not resign his employment on 19 February 2002.  Rather, the applicant’s employment was 
terminated by Mr James on behalf of the respondent on 28 February 2002, during a telephone conversation. 
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2.3 Is the applicant excluded from making an unfair dismissal application? 
 

Section 72(1)(e) of the Act provides that s. 73(1) (When a dismissal is unfair) does not apply to employees who are not employed under an industrial 
instrument;  are not public service officers employed on tenure under the Public Service Act 1996; and whose annual wages immediately before the 
dismissal are more than the amount prescribed under s. 72(1)(e)(iii).  That amount is currently $75,200.00 by virtue of Regulation 4 of the Industrial 
Relations Regulation 2000. 

 
In the decision of the President in O’Connor v Electroboard Administration Pty Ltd (2001) 168 QGIG 90, the question of whether commission paid for 
sales made and paid under an employment agreement was included in the calculation of annual wages for the purpose of s. 72(1)(e)(iii), was answered in 
the negative.  In this decision the President was considering a case stated by a member of the Commission under s. 282 of the Act.  The case stated to the 
President included the following question: 
 

“1.  Should commission which is paid for sales made and paid pursuant to an employment agreement be included in the calculation of annual wages 
for the purpose of s. 72(1)(e)(iii) of the Act?”. 

 
After considering a number of authorities on the term “wages”, the President held that: 
 
 “Wages at s. 72(1)(e)(iii) should be given its natural meaning not the meaning at the definition of wages in Schedule 5.  The answer to question 1 is 

“No”.  ((2001) 168 QGIG 90 at 92).”. 
 

There are some additional issues raised in this case, which in my view also require consideration.  The evidence clearly disclosed that the applicant 
caused invoices to be provided to the employer in the name of a business entity, Barsha Consultancy Pty Ltd, ABN 46096786980 for commissions which 
he was entitled to be paid under a written contract of employment.  The invoices variously itemised “consultancy fees”;  numbers of deliveries or names.  
They were paid by the respondent or related companies, directly into the applicant’s personal bank account.  The applicant said under cross-examination 
that the invoiced amounts were commissions.  The fact that the applicant gave evidence that Barsha Consultancy Pty Ltd, ABN 46 096 786 980 paid tax 
on this income is irrelevant.  The relevant point and the inference I draw from the evidence, is that tax was paid on income which was earned pursuant to 
a contract of employment at a lower rate, applicable to corporate entities. 
 
Although the respondent’s witnesses did not give evidence in chief or under cross-examination in relation to this arrangement, I also draw the inference 
that at very least, the respondent acquiesced to such an arrangement.  I draw this inference on the basis that there was a written contract of employment 
between Motor Finance Wizard (Sales) Pty Ltd, CAN 096 676 596 and Chris Barsha, 42 Poinciana Crescent, Stretton, Queensland, 4116.  That written 
contract of employment provided for payment of commission to the applicant personally in his capacity as an employee, and not to Barsha Consultancy 
Pty Ltd, ABN 46 096 786 980.  The respondent paid the amounts set out in the invoices directly into the applicant’s personal bank account, by electronic 
transfer of funds.  Some of the invoices were directed to another entity, also outside of the contract of employment between the applicant and the 
respondent – Gold Icon Pty Ltd.  The evidence shows that Gold Icon Pty Ltd had some relationship to the respondent, as the respondent’s operation at 
Underwood was initially a Branch of Gold Icon Pty Ltd.  Further, there is no evidence that the payments to Barsha Consultancy Pty Ltd were for anything 
other than commissions payable to the applicant by the respondent pursuant to the applicant’s contract of employment. 
 
Regardless of how the payments were made to the applicant, both parties to the contract under which the entitlement to them arose, agreed that they were 
commissions.  Accordingly, consistent with the decision of the President in O’Connor v Electroboard Administration Pty Ltd such payments are not 
included in the calculation of annual wages for the purposes of excluding the unfair dismissal application pursuant to s. 72(1)(e)(iii) of the Act, I reject 
the respondent’s submissions in this regard. 
 
The submissions for the respondent made allegations of dishonesty on the part of the applicant in relation to these arrangements, and in my view, 
completely overlooked the fact that such arrangements could not have operated without the respondent’s acquiescence.   Having acquiesced to such 
arrangements for the payment of commissions it would be inconsistent with the objects of the Act and the public interest for the respondent to benefit 
from those arrangements by succeeding with an argument that they result in the applicant being excluded from seeking a remedy for an unfair dismissal 
on the basis that they are not commissions.  For this reason, even were it not for the decision in O’Connor v Electroboard Administration Pty Ltd I would 
not have taken the commission payments into consideration to establish whether the applicant was an excluded employee for the purposes of s. 72(1)(e). 
 
2.4 Was the dismissal of the applicant unfair? 
 
By virtue of s. 73(1)(a) of the Act, a dismissal is unfair if it is harsh, unjust or unreasonable. In deciding whether a dismissal was harsh unjust or 
unreasonable, s. 77 of the Act requires the Commission to consider: 
 
 “(a) whether the employee was notified of the reason for the dismissal; and 
 
 (b) whether the dismissal related to – 
 
  (i) the operational requirements of the employer’s undertaking, establishment or service; or 
 
  (ii) the employee’s conduct or capacity or performance; and 
 
 (c) if the dismissal relates to the employee’s conduct, capacity or performance – 
 
  (i) whether the employee had been warned about the conduct, capacity or performance; or 
 
  (ii) whether the employee was given an opportunity to respond to the allegation about the conduct, capacity or performance; and 
 
 (d) any other matters the Commission considers relevant.”. 
 
In Stewart v University of Melbourne (U No 30073 of 1999 Print S2535) Ross VP of the Australian Industrial Relations Commission considered the 
decision of the High Court in Byrne v Australian Airlines (1995) 185 CLR 410 and the joint judgement of McHugh and Gummow JJ in relation to the 
expression “harsh, unjust or unreasonable” finding the following observations at 465-468, highly persuasive: 
 
 “It may be that the termination is harsh but not unjust or unreasonable, unjust but not harsh or unreasonable, or unreasonable but not harsh or unjust.  

In many cases the concepts will overlap.  Thus, the one termination of employment may be unjust because the employee was not guilty of the 
misconduct on which the employer acted, may be unreasonable because it was decided upon inferences which could not reasonably have been drawn 
from the material before the employer, and may be harsh in its consequences for the personal and economic situation of the employee or because it is 
disproportionate to the gravity of the misconduct in respect of which the employer acted. … 
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 Procedures adopted in carrying out the termination might properly be taken into account in determining whether the termination thus produced was 

harsh, unjust or unreasonable.  The submissions for the respondent in the present appeals appeared to concede this.  But the burden of the 
respondent’s submissions is that there was error in determining the issue without regard to the very material circumstance of the finding of the 
primary judge as to the complicity of the appellants in pilfering.  Those submissions should be accepted.  This means that the primary judge was 
bound to consider whether, on the evidence given at the trial, the respondent could resist the allegation of breach of cl. 11(a), provided that the 
evidence concerned circumstances in existence when the decision to terminate employment was made.”. 

 
These observations were distilled by Ross VP into the following considerations for the purpose of s. 170CG(3) of the Workplace Relations Act 1996 
(Cth): 
 
 “a termination of employment may be: 
 

• harsh, because of its consequences for the personal and economic situation of the employee or because it is disproportionate to the gravity 
of the misconduct; 

• unjust, because the employee was not guilty of the misconduct on which the employer acted; and/or 
• unreasonable, because it was decided on inferences which would not reasonably have been drawn from the material before the employer.”. 
 

Section 170CG(3) of the Workplace Relations Act 1996 (Cth) is in substantially similar terms to s. 77 of the Industrial Relations Act 1999 (Qld).  In my 
view, the observations of Ross VP are equally relevant to the matters the Commission is required to consider under s. 77 of the Industrial Relations Act 
1999 (Qld). 
 
There is no evidence of any warnings or allegations of poor work performance being put to the applicant by the respondent prior to his dismissal.  The 
evidence in this case discloses that the applicant raised issues in relation to the indemnity which had been provided to him by the respondent as a 
consequence of him agreeing to act in the capacity of Working director.  In my view, it is not unreasonable for an employee to raise legitimate concerns 
with the employer about any aspect of the employment relationship.  An employer who does not enter into meaningful discussions about legitimate 
concerns on the part of an employee, and who subsequently dismisses that employee, runs a real risk that such a dismissal, if it relates to the concerns 
raised by the employee, will be found to be unfair.  
 
In this case, there was a written contract of employment between the applicant and the respondent, providing a detailed mechanism for issues in dispute 
to be raised and resolved.  I accept that the applicant had a concern about the implications for him of acting as a Working director.  I also accept those 
concerns were arguably legitimate given the facsimile from the respondent dated 19 February 2002, indicating that the applicant was not to discuss 
certain matters with the Office of Fair Trading, notwithstanding that the respondent was operating a business under the auspices of the applicant’s motor 
dealer’s licence.  Certainly the applicant was entitled to raise such a concern and to have that concern addressed in accordance with the dispute resolution 
procedure in his contract of employment. 
 
The evidence discloses that Mr James reacted with hostility to the applicant’s concerns, and did not make any attempt to enter into reasonable discussions 
with the applicant to resolve those concerns.  Further, Mr James did not tell the applicant that in raising these concerns, and leading the respondent to 
form a view that he did not wish to act in role of Working director, he was putting his employment in jeopardy.  After a heated discussion between Mr 
James and the applicant, a letter was forwarded to the applicant confirming that he would revert to the position of licensed manager.  This was also 
confirmed in a separate letter to the Office of Fair Trading, a copy of which was provided to the applicant.  Neither of these letters indicated that this 
arrangement was temporary or that the conduct of the applicant was considered by the respondent to have brought the employment to an end. 
 
As a result of the telephone conversation with Mr James of 19 February 2002, and the correspondence of 20 February 2002, it was reasonable for the 
applicant to have formed a view that his ceasing to act in the role of Working director had been accepted by the respondent, and that notwithstanding this, 
he would remain in the role of licensed manager.  For the respondent’s directors to have subsequently formed a view that the applicant’s conduct showed 
disloyalty, and that his employment should be terminated, after having created this expectation, was unfair. 
 
On Mr James’ own evidence, the allegations about the applicant’s perceived lack of loyalty were not put to him before the decision to terminate his 
employment was taken and conveyed to the applicant.  It is also apparent that there was no allegation put to the applicant by Mr James about the 
operational difficulties caused by the applicant not acting in the role of Working director, or concerns about the applicant’s ability to work with Mr 
Kenny.  The decision was communicated to the applicant with very little discussion at all.  Indeed, during Mr James’ evidence-in-chief he said: 
 

“Yes, I told him that we were terminating and that Mr Kenny would be staying on as a permanent Working director and that we were terminating.  
He asked why and I had told him that the position – that the decision was irreversible, that Mr Kenny would replace him as such … he wanted to 
know why.”. 
 

I accept that the conduct of the applicant caused operational difficulties for the respondent.  I do not accept that the conduct was such a significant 
repudiation of the applicant’s employment contract, or that it caused such serious difficulties to the respondent, that the respondent was entitled to 
terminate the applicant’s employment with no discussion and on one week’s notice.  In my view, it is not sufficient to completely negate a finding of 
unfairness that the respondent can demonstrate to the Commission major operational difficulties were caused by the applicant’s conduct, or that 
significant restructuring was required to overcome those difficulties.  The issue is whether prior to the dismissal of the applicant, those allegations were 
put to him, and whether reasonable steps were taken by the respondent to at least consider whether the dismissal could have been avoided by 
restructuring prior to the dismissal of the applicant, or by addressing his concerns about continuing to act as a Working director.  Indeed, Mr James gave 
evidence that he was now in a position to reinstate the applicant as a licensed manager, but could not point to any real consideration of whether the 
applicant could have been accommodated in such a role prior to the decision to terminate his employment, or that any of these operational issues were 
canvassed with the applicant before that decision was taken. 
 
On balance, I am satisfied that the dismissal of the applicant was unfair.  The dismissal was harsh because of its consequences for the personal and 
economic situation of the applicant, who was dismissed with one week’s notice.  Further, the dismissal was unfair because it was disproportionate to the 
gravity of the conduct on the part of the applicant.  The applicant was dismissed some seven days after the conduct upon which the respondent relied to 
justify the dismissal occurred, and after the respondent had given a clear indication that the conduct had been accepted, and had created a reasonable 
expectation on the part of the applicant that his employment would continue, notwithstanding that conduct. 
 
The dismissal of the applicant was unjust because in seeking to raise a legitimate and understandable concern about his legal position, he was not guilty 
of any misconduct at all.  Further, injustice to the applicant occurred because the legitimate issue which he had raised was not dealt with in accordance 
with the procedure in his written contract of employment.  The fact that the contract of employment established such a procedure, which was extremely 
detailed, in my view created an obligation on the parties to use that procedure to deal with grievances, and a legitimate expectation that this would occur. 
I would add that the right of an employee to raise a legitimate issue of concern with that employee’s employer may also exist under a dispute settlement 
procedure in an award or certified agreement.  It may also be implicit in a contract of employment whether oral or written, that mutual rights and 
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obligations include the right of an employee to raise a legitimate grievance about his or her terms and conditions of employment, and a corresponding 
obligation on an employer to make a reasonable attempt to address that concern. 
 
I am also of the view that the failure of the parties to use the grievance procedure to resolve the matters in dispute, was principally because of the reaction 
of the respondent’s directors to the issue raised by the applicant and the pre-emptive decision to dismiss him.  I am also satisfied that the dismissal of the 
applicant was unreasonable, because it was decided on inferences – that the applicant was disloyal – which could not have reasonably been drawn from 
the material before the employer.  In my view it is entirely unreasonable that an employee who raises a legitimate concern with his employer, or indeed, 
an employee who raises any concern in a legitimate manner, however trivial the employer may think that concern to be, should be dismissed because of 
“disloyalty”. 
 
I have also given consideration to whether the respondent’s operational requirements were impacted by the applicant not acting in the role of Working 
director, to such an extent that those operational requirements could outweigh the unfairness of the dismissal.  In my view, before it could even be 
considered whether operational requirements could outweigh considerations of unfairness those operational requirements would need to be extremely 
urgent or acute.  In this case, there is no evidence upon which I could be satisfied that the operational requirements of the respondent necessitated the 
immediate dismissal of the applicant with one week’s notice; without any attempt to address the concern he had raised; without any discussion with him 
about alternatives; or any warning that his conduct had lead to a situation where his job was in jeopardy. 
 
2.5 Appropriate Remedy 
 
The application before the Commission in this matter sought reinstatement.  The applicant said in his evidence that although he was seeking 
reinstatement, he did not think it would be pleasant, or comfortable.  The applicant also expressed concern about how he would be treated if he was 
reinstated.  In submissions for the applicant it was at first contended that reinstatement was not impracticable, and that the applicant should be reinstated, 
and paid total base salary and average commissions for the period between the dismissal and the reinstatement.  As I understand the respondent’s 
submissions, the respondent saw no difficulty with reinstatement, provided that the applicant was reinstated to the role of Working director.  Further the 
respondent said that it would be prepared to find a sales managers position for the applicant at one of the new dealerships.  The respondent also submitted 
that lost remuneration for the purpose of any compensation which may be awarded to the applicant, was limited to his base salary of $700 per week.  This 
submission was somewhat at odds with the evidence of Mr James which was in part that the applicant could be reinstated at a sales manager at a lower 
level of remuneration.  The evidence of Mr James in this regard demonstrates that he has no real concept of what reinstatement means, and I have put 
very little weight on that evidence. 
 
In submissions in reply the position on behalf of the applicant changed and it was contended that the necessary trust between the applicant and the 
principals of the respondent had broken down, to the extent that reinstatement was not practicable.  It was further contended that the nature of the 
relationship, requiring as it did that the respondent’s business operate under the auspices of the applicant’s motor dealers’ license, made the need for 
mutual trust in the employment relationship event more critical.  Accordingly, the applicant sought compensation for his unfair dismissal, based on his 
“total package” including commission payments. 
 
After considering the evidence and the submissions, I have reached the view that reinstatement is not practicable.  In reaching this view I have given 
consideration to evidence of Mr James about the perceived disloyalty of the applicant.  I have taken into consideration the submissions on behalf of the 
applicant, who I have found to have been unfairly dismissed, and the fact that he no longer desires to be reinstated.  Accordingly, I have determined that 
the requirements in s. 79(1) for reinstatement to be impracticable have been met, and the applicant should be awarded compensation for his unfair 
dismissal, pursuant to s. 79(2) of the Act. 
 
2.6 Compensation 
 
Section 79(2) of the Act provides that the Commission must not award an amount of compensation that is more than: 
 

“(a) if the employee was employed under an industrial instrument – the wages the employer would have been liable to pay the employee for the 6 
months immediately after the dismissal, paid at the rate the employee received immediately before the dismissal; or 

 
(b) if the employee was not employed under an industrial instrument – the lesser of the wages under paragraph (a) and an amount equal to half the 

amount prescribed under s. 72(1)(e)(iii).”. 
 
There is no evidence that the applicant in this case was employed under an industrial instrument.  That term is defined in Schedule 5 of the Act to mean 
an award, certified agreement, Queensland Workplace Agreement, industrial agreement (also defined in Schedule 5), Enterprise Flexibility Agreement or 
order under chapter 5, parts 5 and 6.  I can see no basis for finding that the written contract of employment is an industrial instrument for the purposes of 
s. 79(2)(a).  Accordingly, the provisions of s. 79(2)(b) provide formula for determining the maximum compensation which can be awarded to the 
applicant. 
 
The issue which arises in this case is whether the applicant’s compensation should be calculated on the basis of his base salary of $700 per week and 
average commissions of $5,195.10 per month.  It could be argued, that for the sake of consistency with the decision of the President in O’Connor v 
Electroboard Administration Pty Ltd the use of the term “wages” in s. 79(2) should also be given its natural meaning and that commissions made and 
paid under a written contract of employment should be excluded.  The reference in s. 79(2)(b) to half the amount prescribed under 72(1)(e)(iii) lends 
support to this proposition. 
 
On the other hand, it could equally be argued that the context in which the term “wages” is used in s. 79(2) is different from that in which the term is used 
in s. 72(1)(e)(iii).  In this regard, s. 78(4) which deals with payments to employees when reinstatement is ordered, contains a reference to “remuneration”.  
If the term “wages” in s. 79(2) was given its natural meaning, rather than the meaning ascribed to the term in Schedule 5 of the Act, the result would be 
that an employee who was successful in achieving reinstatement as a result of a finding of unfair dismissal, could also obtain an order against the 
employer for payment of lost commissions, while an employee who was found to have been unfairly dismissed, could not be compensated for lost 
commissions, if reinstatement was found to be impracticable. 
 
The question of what meaning the term “wages” in s. 79(2) should be given following the decision in O’Connor v Electroboard Administration Pty Ltd, 
was not argued in this case, and I do not propose to determine the point.   Rather, for the reasons outlined in 2.3 above, I am of the view that the applicant 
should not benefit from the commissions in the calculation of compensation for his unfair dismissal, on the basis of the manner in which those 
commissions were paid.  In this regard, the quantum of compensation which the Commission may award under s. 79(2) is discretionary, and I have 
determined to exercise this discretion in a manner which limits the basis for calculation of compensation under that section, to the applicant’s base salary 
of $700 per week.   
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In terms of the total amount which should be awarded, in a significant number of unfair dismissal cases, the Commission has formulated compensation 
according to the following factors identified in Chenery v Klemzig Nursing Home (1988) 55 SAIR 544 at 551: 
 

• the nature of the employment; 
• the qualifications required for the position held by the dismissed employee and the qualifications actually held; 
• the dismissed employee’s salary with the respondent; 
• the dismissed employee’s age; 
• the normal retiring age for a person holding the position in question; 
• the salary scale (if any) attaching to the position; 
• notwithstanding the actual term of the contract, (ie. whether weekly, fortnightly, monthly, annual or fixed term etc.), what reasonable 

expectation might the dismissed employee have had for future job security; 
• the loss by the dismissed employee of a reasonable chance to qualify for long service or other leave of absence; 
• the loss by the dismissed employee of the chance to qualify for superannuation or other similar benefits; 
• the loss by the dismissed employee of sick leave credits; 
• the length of time that will probably elapse before the dismissed employee is likely to obtain equivalent or other suitable employment and at 

what likely remuneration.  Consideration must be given here to evidence upon which a conclusion may be derived as not only to the availability 
of similar employment but also of the likely effect of the perception by prospective employers of the reasons for which the dismissed employee 
was dismissed; 

• What non-refundable remuneration (if any) the dismissed employee has received from any other source (other than interest from investments) 
between the date of the dismissal and the date of the assessment. 

 
In Griggs v Health Equipment Hire and Supplies Pty Ltd (1995) 149 QGIG 131 at 134 Bougoure C identified some additional factors for consideration 
as: 
 

• the remoteness of the loss on the basis that compensation should not be recovered if the loss is too remote; 
• assessment of future loss should include contingencies such as whether the employee would have left the job voluntarily or would have been 

forced to retire early; and  
• the requirement for the employee to take reasonable steps to mitigate his or her loss. 

 
The Commission has applied these factors on a global basis, emphasising those which are most relevant in the circumstances of each case, to determine 
compensation.   It has also been held that the legislative cap on compensation is simply an arbitrary one.  It does not operate as a maximum amount to be 
awarded only in the most serious or grievous cases:  Sprigg v Paul’s Licensed Supermarket (1988) 88 IR 21 at 29; Perrin v Des Taylor Pty Ltd (1995) 
58IR 254; Bean v Milstern Retirement Services Pty Ltd (unreported, Industrial Relations Court of Australia, 2 June 1995); Cox v South Australian Meat 
Corporation (1995) 60 IR 293; Messervy v Maldoc Pty Ltd (1995) 63 IR 61; Slifka v JW Sanders Pty Ltd (1995) 67 IR 316. 
 
In this case, the applicant was employed by the respondent for a relatively short period of time.  There was evidence of the applicant’s mobility 
throughout his working life and that he had frequently changed jobs and relocated to do so.  The applicant has qualifications which I am told make him 
employable particularly given recent legislative changes in the industry in which he has worked.  There is no evidence that the applicant saw his role with 
the respondent as long-term, or as one where he would see out his working life.  Indeed there is evidence the applicant was considering the possibility of 
setting up his own business, and that he had operated his own business in the past.  The applicant had made enquiries to his contacts in the vehicle sales 
industry about employment and there is no evidence that he is having any difficulty in obtaining employment because of the manner in which his 
employment with the respondent ceased.  I am also of the view that the resolution of the issues which the applicant had with the indemnity provided to 
him by the respondent would in all probability not have been capable of resolution to his satisfaction, and that he may have left employment in the future 
of his own volition. 
 
In all of the circumstances, I have decided to award the applicant the amount of $8,400.00, based on three months at the applicant’s base salary of 
$700.00 per week.  I order that the respondent pay that amount to the applicant within twenty-one days of the date of release of this decision.  Neither 
party has raised the issue of costs.  I reserve the question of costs.  The matter will be re-listed to hear any application for costs, at the request of either 
party. 
 
I Order accordingly. 
 
I.C. ASBURY, Commissioner. 
 
 
Released:  4 October 2002 

 Appearances: 
Ms K. Prior of Prior & Associates, instructed by A.J. Torbey & Associates for the 
applicant. 
Mr M.J. Byrne, instructed by Llewellyns Solicitors for the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act – s. 74 – application for reinstatement 
 

Kevin William Campbell AND Tarong Energy Corporation Limited (B1121 of 2001) 
 

COMISSIONER BECHLY 9 October 2002 
 
Extension of time sought and granted – Goods belonging to respondent recovered from applicant’s property by police – Applicant sent home on full pay 
– Final warning given – Goods belonging to respondent recovered at second property – Interview requested by respondent – Applicant advised by 
solicitor to cease communication – Applicant claims mental state not up to interview – Payment ceased – Refusal by respondent to pay sick leave 
entitlements – Applicant dismissed – Quantity and value of goods reasonable cause for dismissal – Refusal of sick leave entitlements not unfair – 
Application refused. 

 
DECISION 

 
Mr Kevin William Campbell was employed as a Power Worker by Tarong Energy Corporation Limited from 19 June 1990 until his employment ceased 
on 8 November 2000. 
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He filed an application for reinstatement on 26 June 2001.  This application was resisted as it had been filed outside the legislated time period within 
which such applications should be filed.  The applicant was granted an extension of time to file.  That decision was appealed and the appeal was rejected. 
 
The application was eventually dealt with in proceedings which commenced on 29 July 2002. 
 
The background of this application can be summarised in the following form – 
 

On 21 July 2000 the respondent was informed by an anonymous person that goods she knew to have been stolen from Tarong by Kevin Campbell 
were in the possession of a male who lived in Agnes Waters near where Mr Campbell owned a house (Mr Campbell had two properties, one at 
Agnes Waters and one at Nanango).  The caller, and the next day, the person said to be in possession of the property, again contacted the respondent 
and were advised to contact the police in Agnes Waters. 
 
There was a further call to the respondent on 24 July 2000 and the same advice to contact the police was given.  Sometime later the respondent was 
contacted by Agnes Waters Police and informed that they had collected some goods. 
 
On 17 August Senior Constable Peter Boyce from Nanango attended the premises of the respondent at Tarong and examined the contents of the store 
area. 
 
On Wednesday 20 September Senior Constable Boyce informed the respondent that a search had been carried out at Mr Campbell’s house at 
Nanango on the previous day and that some small items, drill bits and pop rivets, had been found which Mr Campbell acknowledged came from 
Tarong. 
 
Mr Campbell was sent home on full pay and on Thursday 21 September Mr J. Wells, the respondent’s Human Resources Manager contacted him at 
home and through his wife arranged an interview at 2:30 p.m.  Mr Wells suggested that the union delegate be present but Ms Campbell indicated that 
Mr Campbell didn’t want that to be the case as he wanted to keep the matter as quiet as possible. 
 
The meeting took place at 2:30 p.m. as arranged.  Mr Campbell attended with the union delegate. 
 
On being asked about property in his possession Mr Campbell stated that he had taken a few drill bits home on the previous Friday to do a job at his 
sister’s house in Brisbane. 
 
On request he described other property confiscated which was the property of the respondent, this being pop rivets and a spirit level. 
 
When asked to confirm that that was the full extent of any property of the respondent in his possession he referred only to some white cloth he used 
as a handkerchief and acknowledged that what he had done was wrong. 
 
At the conclusion of the meeting Mr Campbell was told that some time would be needed to consider the matter and he was again sent home on pay. 
 
On Monday 25 September the respondent determined on the basis of what Mr Campbell had told them and the small amount of material involved 
that Mr Campbell should be given a final warning. 
 
This was conveyed to Mr Campbell that day at 1:50 p.m.  Earlier attempts to do so that day were not successful. 
 
When this information was conveyed to Mr Campbell by the General Manager of Operations, Mr Campbell sought to take one week’s holiday leave 
to urgently attend to a property that he owned at Agnes Waters as someone had broken into the property and was trying to burn it down. 
 
Mr Campbell, during the hearing, denies that he was told that he would be placed on a final warning but it was accepted by him that the issues arising 
from the search by police at his Nanango home had been resolved and that his employment was intact. 
 
The respondent was aware that Mr Campbell owned a property at Agnes Waters and, as a result of the earlier anonymous information to it and the 
police and the police search of the Nanango property, that a further search was intended to be conducted by police at Agnes Waters.  It was not 
known by the respondent when the search was to take place. 
 
Mr Campbell’s request for annual leave was approved.  It is the General Manager’s evidence that Mr Campbell advised that he was thinking of 
selling up and moving on and asked if he might get a redundancy to help him to start his life elsewhere.  Voluntary early retirement was also sought.  
The General Manager’s evidence is that he advised that they were in the middle of the investigation and it was something that they could consider on 
his return from leave. 
 
Mr Campbell denies much of the evidence of those matters but he also stated that he has little recollection of much of what happened at this time 
because of his mental state during the time that the matter unfolded. 
 
At 3:10 p.m. on Monday 25 September the Agnes Waters police informed the General Manager that they had searched Mr Campbell’s property and 
had confiscated some gear.  The police asked who “Austa” was and they were advised that it was a former name of the respondent. 
 
It was then decided by the respondent to request Mr Campbell to attend an interview about this new development and, on Thursday 28 September Mr 
Wells contacted Mr Campbell when he was at Agnes Waters and advised him that the property had been searched and goods confiscated which were 
suspected of being the property of the respondent. 
 
Much of Mr Wells’ version of the phone contact was either denied or could not be recalled by Mr Campbell. 
 
In the light of Mr Campbell’s evidence as to his capacity to recollect events subsequent to the police search of his Nanango property on 19 
September I am inclined to accept the recollection of Mr Wells. 
 
His evidence is that Mr Campbell said that he would be back in Nanango on Friday (29 September) and was prepared to have an interview with the 
respondent on that date.  He was told that that conflicted with enterprise bargaining negotiations and Mr Campbell said that he would ring back later 
in the day to discuss alternatives.  Mr Campbell further commented that he had bought the Agnes Waters property from someone who worked for 
“CBH” and that it had a great deal of material left on it, so much so that he did not need to bring a thing to finish the house off as it was all there 
including rolls of lagging, the same that was used at Tarong Powerstation. 
 



 
148  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 18 October, 2002 
 
 

He further commented that he would be selling both properties and moving and that someone had it “in for him”.  He also commented that the house 
had been broken into possibly to plant the things the police had confiscated. 
 
Mr Wells states that he made an arrangement with Mr Campbell that he (Mr Campbell) would phone Mr Wells on his return to Nanango and that a 
conference would be held when Mr Campbell would bring whatever material that might confirm his explanation. 
 
Both Mr and Mrs Campbell deny that such an arrangement was made. 
 
At 5:05 p.m. that day Mr Wells again rang Mr Campbell.  Mrs Campbell answered and informed Mr Wells that they had received advice from a 
solicitor to have no further communication with the respondent.  She gave Mr Wells the number to contact the solicitor. 
 
When Mr Wells contacted the solicitor that afternoon he was advised that a recommendation had been made that Mr Campbell have no further 
contact with the respondent as communication about the matter could be prejudicial. 
 
At this point in time the solicitor had not met Mr Campbell nor had he taken full instructions from him.  He was unwilling to advise Mr Campbell to 
participate in an interview until he had taken full instructions, especially as the matter was the subject of a police investigation. 
 
Mr Wells indicated that such a course of action could lead to Mr Campbell’s dismissal. 
 
On the following day, Friday 25 September, Mr Wells tried several times to contact the solicitor who later returned the call.  The solicitor by that 
time had interviewed Mr Campbell and met him for the first time.  He formed the view that he was in an extremely unsound mental condition.  He so 
advised Mr Wells and indicated that Mr Campbell would get a medical certificate on the following Monday. 
 
Mr Wells advised the solicitor that a certificate from a General Practitioner would not be acceptable in the circumstances but that a certificate from a 
psychologist who could properly assess fitness to work on his usual duties may be acceptable.  He suggested an extension of the annual leave which 
Mr Campbell was currently taking or a period of unpaid leave and referred the solicitor to the Employee Assistance Programme.  The solicitor 
informed Mr Wells that he would discuss the matter with Mr Campbell and advise in the following week. 
 
Payment to Mr Campbell ceased from the following Monday, 2 October 2000 and on Wednesday 4 October Mr Wells phoned and later spoke to the 
solicitor.  Discussion took place over the refusal to pay sick pay and the requirement for Mr Campbell to participate in an interview prior to 
resumption of duties. 
 
Mr Wells informed the solicitor that Mr Campbell had control of his destiny in that if he allowed an interview his anxiety would not exist and that he 
would be able to return to work if he had explanations (for property alleged to be in his possession). 
 
It was again stated that, in the absence of an interview or explanation, it was open to the respondent to dismiss Mr Campbell for misconduct. 
 
On 5 October an inspection of confiscated property from Mr Campbell’s residence at Agnes Waters was made by the respondent and property either 
clearly marked as belonging to the respondent or identical to items stocked in the respondent’s tool stores was identified.  Included in this inspection 
were items collected by police as a result of the earlier anonymous calls. 
 
It was not until Thursday 12 October that the respondent was provided with a certificate from a medical practitioner about Mr Campbell’s absence.  
This certificate was written on Tuesday 3 October and was effective from that date and up to 17 October and declaring that Mr Campbell would be 
unfit for duty because of a medical condition. 
 
On 12 October also the respondent wrote to Mr Campbell outlining some events which had occurred since 28 September and informing him that 
goods confiscated by the police had been viewed and that an interview was sought “about this serious matter”. 
 
On 17 October the respondent was advised by Mr Campbell’s solicitors that he was in hospital suffering from a nervous disorder and that he had 
elected not to participate in a police recorded interview in accordance with his right to remain silent.  He was therefore unlikely to agree, upon his 
recovery, to participate in an interview with the respondent about the goods found in his possession. 
 
Mr Campbell’s solicitor acknowledged prior advice from the respondent that there may be consequences for Mr Campbell if he did not agree to 
participate in a conference about the matter but advised that his “client’s right to remain silent was one of the most important liberties in our 
political/legal system” and “that it would be grossly improper and unlawful for our client to be subjected to consequences as a result of electing to 
exercise such right”. 
 
On 18 October the respondent advised Mr Campbell’s solicitor that as, on the information available to it, it appeared that Mr Campbell had 
committed a serious misconduct which could result in dismissal, it declined to make available any paid sick leave entitlement before a review of the 
matter.  His inability to participate in an interview at the time was acknowledged but an inquiry was made as to whether it was Mr Campbell’s 
intention to ever participate in an interview about the matter. 
 
On 3 November Mr Campbell advised through his solicitor that he did not intend to respond to the various allegations earlier raised by the 
respondent in correspondence of 26 October and that no further correspondence would be entered into. 
 
On 8 October the respondent wrote to Mr Campbell in the following terms: 
 
 “Dear Kevin 

Since we last wrote to you on 12 October 2000, we have exchanged correspondence with your Solicitor.  In that correspondence, we indicated 
that if you were not prepared to participate in an interview, we would make a determination based on the information before us. 
 
On 8 November 2000, we received further correspondence from your Solicitor, advising that there would be no further correspondence with us.  
Accordingly, we now need to determine the matter without the benefit of your input. 
 
Having inspected goods in the custody of Agnes Water Police, we believe you were in possession of Tarong property, removed from this site 
without authorisation.  We believe, accordingly, that you are guilty of a serious and wilful misconduct, of sufficient magnitude to warrant your 
summary dismissal. 
 
Accordingly, this letter is to advise you that from close of business on 8 November 2000, you will cease to be an employee of Tarong Energy 
Corporation. 
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If you have any personal effects on site, they will be left at our security office, from where you may collect them.  We will advise ESI about 
your dismissal and ask them to liaise directly with you about your entitlements. 
 
Yours sincerely, 
 
Gary Campbell 
General Manager Operations and Maintenance”. 
 

Conclusions 
 

Crystallised, the argument for the applicant is that there was a defect in the manner or process of dismissal and of the investigation which preceded the 
dismissal which is said to be revealed by the inconsistency of the respondent’s actions through the course of events which unfolded.  This belief stems 
from the view taken that the respondent had not disclosed fully to Mr Campbell the extent of its knowledge about the anonymous source of information 
which initiated the police investigation or that there was in train a wider investigation at the Agnes Water property when it required him to provide full 
disclosure about any of the respondent’s property in his possession.  The initial meeting was therefore oppressive in that the respondent knew far more 
than it discussed with Mr Campbell. 
 
Further, it is said that a decision about a dismissal should have been taken by the respondent at the time it was advised by Mrs Campbell (3 October) that 
a doctor’s certificate had been obtained and that, on solicitor’s advice, Mr Campbell would not discuss the matter with the respondent.  It is then said that 
the respondent then became focussed on whether the information in its possession was such as to warrant dismissal rather then endeavouring to get Mr 
Campbell to meet and discuss the issues.  In other words the real reason, it is alleged, that the respondent terminated Mr Campbell is because he refused 
to participate in an interview process. 
 
On Mr Campbell’s behalf it is put that a fair process would have involved the employer obtaining what information it and then fairly putting that 
information on a once and for all basis to Mr Campbell. 
 
The argument then went on to address the issue of substantive fairness and whether within the employer’s knowledge was sufficient to justify the 
dismissal. 
 
For the respondent it is argued that: 
 

• Mr Campbell, through his refusal to discuss the matter, left the respondent with no choice but to terminate and that termination was reasonable 
and well-founded; and 

 
• the evidence in the proceedings demonstrated that Mr Campbell was guilty of serious misconduct and, had all that was put before the 

Commission during the trial ever been put before the respondent in September/October 2000 the respondent would have been justified in 
summarily dismissing Mr Campbell at that time. 

 
At the interview with the respondent’s representatives, Mr Wells the General Manager and Mr Gary Campbell on Thursday 21 September Mr Campbell 
gave a version of his possession of company property which differed markedly from that given, and recorded on tape, to police on Tuesday 19 
September. 
 
The respondent’s representatives were unaware of the content of the tape relating to the reasons given by Mr Campbell to police as to the property in his 
possession.  Mr Campbell assured the respondent that he had no other property of the respondent in his possession. 
 
Based upon the version of events given by Mr Campbell, with some reservation, the respondent decided to take no disciplinary action other than to give 
Mr Campbell a final warning. 
 
A resumption of work of Mr Campbell from paid suspension was arranged on Monday 25 September when he requested the rest of the week as annual 
leave to check on his Agnes Waters property. 
 
By Wednesday 28 September the respondent had been informed by police that a search of the Agnes Waters property had taken place and goods seized 
which appeared to be the property of the respondent. 
 
Mr Wells contacted Mr Campbell by phone on 28 September and had a discussion with him about the seized property and, according to Mr Wells, 
arranged to have a meeting with him when he returned to Nanango.  Mr Campbell does not recall this and much of other events.  I am inclined to accept 
Mr Wells’ version as the most likely, that is that Mr Campbell would contact him later in the day to arrange an interview.  When no such contact was 
made Mr Wells attempted to contact Mr Campbell at 5:05 p.m. and was informed by Mrs Campbell that on solicitor’s advice Mr Campbell would have 
no further communication with the respondent and that Mr Wells should contact this solicitor. 
 
The reasonableness of the respondent’s actions from this point need to be considered.  That is, the action taken by the respondent from this point and up 
to the dismissal itself. 
 
It is argued that the respondent acted unreasonably through incessant demands, particularly from Mr Wells, that Mr Campbell participate in an interview 
about the issue and further, because of the refusal to grant paid sick leave for the absence commencing on Monday 2 October. 
 
The matter of the “incessant demands” needs to be put to rest. 
 
The respondent, through Mr Wells, contacted Mr Campbell once only prior to its subsequent dealing which were with his solicitor, Mr Kuskie.  A second 
contact was made on 28 September, but with Mrs Campbell only. 
 
It is proposed that “incessant demands” of the respondent were the cause of Mr Campbell’s later illness.  This is not supported by the evidence of Dr 
Kluiver, a psychiatrist who treated Mr Campbell at some stage, whose evidence is that key features that stood out about Mr Campbell’s profoundly 
depressed state were his focus on the accusation of having stolen tools and that he and his wife were convinced that the accusations were false and that he 
took great offence to the fact that this had occurred.  The issues, according to Dr Kluiver, related to the accusation and the injustice, as Mr Campbell 
described it, which were prominent in his mind. 
 
Mr Campbell’s solicitor first met Mr Campbell on Friday 29 September but appears to have been retained by him a little earlier than that, probably the 
previous day.  In his affidavit evidence, he states that he was instructed that Mr Campbell was receiving incessant demands from his employer, 
particularly from Mr Wells, wanting him to participate in a conference. 
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At this time there had only been one contact between Mr Wells and Mr Campbell and one with Mrs Campbell about the Agnes Waters matter.  The 
instructions were quite inaccurate. 
 
There was no later direct contact between Mr Wells and Mr Campbell, although on 12 October Mr Wells wrote to Mr Campbell advising that seized 
goods had been viewed and sought an interview and indicated that, given the difficulty of contact with Mr Campbell, advised that a determination would 
be made on the information available if a meeting could not be arranged.  Also, on 8 November the respondent wrote to Mr Campbell terminating his 
employment. 
 
What did occur on and after 11 October was contact initiated by Mrs Campbell with the respondent through the respondent’s Occupational Health Nurse, 
Mrs Gunston.  The respondent was contacted on some seven occasions by Mrs Campbell.  A range of issues were discussed with there being relatively 
limited comment from the Occupational Health Nurse about desirability of a meeting to clarify the matter.  Mr Campbell’s health was a major subject of 
conversation. 
 
With respect to the matter of Mr Campbell’s illness and the proposed interview, the circumstances changed with the passage of time. 
 
Both Mr and Mrs Campbell claim that Mr Campbell was unfit emotionally from the time of the police search of the Nanango house on 19 September.  
This is not supportable on the evidence before me. 
 
Neither the contents of the tape recording of that event nor the various conversations between the respondent and Mr Campbell up to and including 28 
September reveal any mental incapacity. 
 
The incapacity was first raised by Mr Campbell’s solicitor who appears to have made a medical diagnosis as to the soundness of Mr Campbell’s mind 
and determined that he was unfit to take part in any discussion with the respondent.  On Friday 29 September, the first day that he had met Mr Campbell, 
he informed Mr Wells that Mr Campbell would be seeing a doctor on the following Monday and would get a certificate to that effect. 
 
At that point in time the respondent’s reservation about acceptance of that diagnosis and requirement for psychologist’s report are understandable. 
 
Although there was a certificate stating that Mr Campbell was suffering from a medical condition on Tuesday 4 October, it was not provided to the 
respondent until 12 October. 
 
Before that date on 4 October the respondent put Mr Campbell on notice, through his solicitor, that his employment was subject to termination for 
misconduct unless an explanation was provided for the goods confiscated from the property at Agnes Waters. 
 
With respect to the property seized from Agnes Waters there were various explanations given during the period from 28 September until the conclusion 
of the hearing. 
 
Mrs Campbell informed the respondent through the Occupational Health Nurse that it was not theirs but that it came with the house that previously 
belonged to a person who had worked at the Tarong site.  On another occasion she said that Mr Campbell had borrowed the material with a person’s 
permission but was unwilling to identify the person, as Mr Campbell did not want him getting into trouble.  On another occasion it was suggested by Mr 
Campbell that the goods had been placed on the property by someone who wished to harm him. 
 
While a small amount of the goods seized can be positively identified as belonging to the respondent the bulk of the remainder contain no such 
identification but are identical as to type or style or special application as those used by the respondent.  A clear procedure for borrowing tools and 
equipment from the respondent had not been followed by Mr Campbell on his own admission, although excused by him that on an occasion he stated that 
he could not find the documentation to do so. 
 
The respondent had a good reason to believe that the goods had been removed without authorisation.  On a consideration of the evidence, the quantity 
and value were such as to give reasonable cause for dismissal.  I accept that it is likely that a significant quantity of the goods seized by police were the 
property of the respondent. 
 
The actual dismissal took place on 8 November, some five weeks after the matter first arose. 
 
Had Mr Campbell attended an interview with the respondent on 29 September it is problematical whether employment would have continued after that 
date.  The evidence of the respondent is that, at that time, with what was then known, if a reasonable explanation had been provided, the employment 
may not have been terminated.  However, the later known differences in versions given to police by Mr Campbell is likely to have changed that view. 
 
On a consideration of all the evidence it seems unlikely that Mr Campbell would have been able to satisfy the respondent with a reasonable reason for 
possession when consideration is given to the volume and value of the material and the different reasons given to police and the respondent for the 
property earlier seized at Nanango. 
 
The delay in the decision to terminate was caused by the instruction given to Mr and Mrs Campbell on 28 September by the solicitor not to participate in 
an interview about the matter.  At that point Mr Wells held a reasonable belief that Mr Campbell was capable of such an interview. 
 
The respondent, reasonably, refrained from terminating Mr Campbell until all prospects of an interview on the matter were exhausted.  This became 
evident in correspondence of 3 November from the solicitor advising that no further correspondence would be entered into and that his client did not 
intend to respond to allegations made by the respondent in earlier correspondence of 26 October 2001. 
 
The refusal to grant payment of the two weeks’ sick leave remaining available to Mr Campbell is said to have been unfair because, on expiry of such 
leave he would have been entitled to a paid absence leave for up to two years from the superannuation fund.  No application for such benefit was able to 
be made because paid sick leave entitlement had not expired.  There is no conclusive evidence that such a benefit would have been made available to Mr 
Campbell in the circumstances of this matter. 
 
While there was some delay in payment to Mr Campbell from 3 September, he was paid for the absence from annual leave and long service leave 
accruals.  These would have had to be paid if the employment was terminated as early as 29 September 2000. 
The action of not paying for part of the absence from accrued sick leave entitlements does not constitute unfairness with respect to the final termination.  
As above stated there is considerable doubt in my mind as to access to any long term superannuation benefit on the material before me. 
 
The argument that the respondent acted in an oppressive manner in not disclosing information that may have been available to it is rejected.  At the time 
of the first interview the respondent had knowledge only of anonymous allegations made both to it and the police. 
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The interview concerned actual retrieval of material discovered by police at the Nanango residence.  Nothing concrete was known about the Agnes 
Waters property. 
 
Mr Campbell was not dismissed after the first interview. 
 
An opportunity was provided to discuss the material actually recovered from the Agnes Waters subsequent to the first interview. 
 
It is the rejection of the opportunity to discuss that material which led to the eventual dismissal. 
 
As to the material found at the Agnes Waters property, it was eventually argued that it was left on the property by the previous owner.  At some stage it 
was alleged that the previous owner was a person of not good character and that drugs were involved. 
 
None of this was substantiated when the previous owner was called to testify as to what was left on the premises.  The previous owner, who cleared the 
property after the sale, gave quite believable evidence that goods/tools alleged to belong to the respondent were not left on the Agnes Waters property 
after the sale as alleged by the Campbells. 
 
Charges relating to the tools etc. were laid on complaint of the respondent.  Hearing of these charges was delayed considerably because of Mr Campbell’s 
condition.  They were not proceeded with.  This fact does not make the respondent’s actions in terminating Mr Campbell months beforehand unfair. 
 
Mr Campbell does not seek reinstatement but seeks compensation for what is said to be an unfair dismissal. 
 
Taking into account all of the evidence of events which occurred up to the dismissal, I am unable to conclude that the dismissal was harsh or unfair or 
unjust.  I do not take into account evidence and material related to later anonymously provided material believed by Mr Campbell to have been from his 
stepdaughter, and which was alleged to have been material stolen by Mr Campbell from the respondent and later given to her. 
 
The application is refused. 
 
R.E. BECHLY, Commissioner. 
 
 
Released:  9 October 2002 

 Appearances: 
Mr A. Stobie (instructed by Mr P. Kuskie of Roberts & Kuskie) for the Applicant. 
Mr A. Herbert (instructed by Mr J. Franken of Livingstones [Australia]) for the 
Respondent. 

 
########################################################################################################################### 
 

INDUSTRIAL COURT OF QUEENSLAND 
 

INDUSTRIAL RELATIONS ACT 1999 
 

Workplace Health and Safety Act 1995 – s. 164(3) – appeal against decision of industrial magistrate 
 

Gary Eric Newman AND Holyoake Industries (Qld) Pty Ltd (C85 of 2002) 
 

PRESIDENT HALL 3 October 2002 
 

ORDER 
 

By consent of the parties dated 2 October 2002, the Court orders pursuant to s. 347 of the Industrial Relations Act 1999 that the Order made by Mr 
Webber, Industrial Magistrate, on 6 September 2002, be stayed, pending the outcome of the appeal in Case No. C84 of 2002. 
 
Dated 3 October 2002. 
 
By the Court, 
[L.S.] E. EWALD, 
Industrial Registrar. 
 
Released:  3 October 2002 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 125 – application for amendment 
 

Electrical Trades Union of Employees of Australia, Queensland Branch AND National Electrical and 
Communications Association Queensland, Industrial Organisation of Employers and Others (No. B1474 of 2002) 

 
ELECTRICAL CONTRACTING INDUSTRY AWARD – STATE 

 
COMMISSIONER BLADES 8 October 2002 
 

AMENDMENT 
 
THIS matter coming on for hearing before the Commission at Brisbane on 8 October 2002, this Commission orders that the Award be amended as 
follows as from 14 October 2002: 
 

1. By deleting from clauses 6.5(10)(a)(i) and 6.5(10)(a)(ii) the amount of “$6.10” and inserting the amount of “$8.13” in lieu thereof in each 
instance. 
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1. By deleting from clause 6.5(10)(b) the amounts of “$4.10”, “22c”, “25c”, “29c”, “31c” and “36c” and inserting the amounts of “$5.50”, “29c”, 
“33c”, “39c”, “41c” and “48c” respectively in lieu thereof . 

 
Dated 8 October 2002. 
 
By the Commission, 
[L.S.] E. EWALD, 
Industrial Registrar. 

 Operative Date: 14 October 2002 
Amendment – Allowances 
Released:  8 October 2002 

 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 – s. 482 – arrangement for conduct of elections 
 

Queensland Teachers Union of Employees (No. Q34 of 2002) 
 

REGISTRAR EWALD 4 October 2002 
 
Request for Conduct of Elections – Prescribed Information – Electoral Commission to Conduct Elections. 

 
DECISION 

 
On 24 September 2002, the Queensland Teachers Union of Employees lodged in the Registry under s. 481 of the Industrial Relations Act 1999 the 
information prescribed in section 36 of the Industrial Relations Regulation 2000 in relation to the conduct of elections for the following positions of 
office: 
 
 Office Number of Positions Method of Election 
 
 State Council Representative of a Branch: 
 
 Beenleigh ....................................................................................................1 Direct vote by members of the Branch 
 Lower Burdekin ..........................................................................................1 Direct vote by members of the Branch 
 
 Area Council Officer 
 
 Metropolitan East Area Council Treasurer ................................................1 Collegiate vote by members of Area Council 
 
 
 
Area Council Representative of a Branch:                               Direct vote by members of the Branch 
   Number 
 Office  of Positions 

   Number 
 Office of Positions 

  
Central Queensland Area Council Peninsula Area Council 
  
 Rockhampton South .......................................................1  Cape and Gulf................................................................. 1 
  
Metropolitan East Area Council South Coast Area Council 
  
 Brisbane Central .............................................................2  Gold Coast North ........................................................... 1 
 Capalaba..........................................................................1  Merrimac ........................................................................ 1 
 East Brisbane ..................................................................1  
 East Moreton...................................................................2 South Queensland Area Council 
 Geebung..........................................................................1  
 The Gap...........................................................................1  Darling Downs North..................................................... 2 
 Windsor...........................................................................1  
 Sunshine Coast Area Council 
  
Metropolitan West Area Council  Caloundra ....................................................................... 1 
  Redcliffe ......................................................................... 1 
 Brisbane Valley ..............................................................1  
 Ipswich East....................................................................1  
 Macgregor/Rochedale.....................................................1  
 Sunnybank ......................................................................1  
  
North Queensland Area Council  
  
 Hinchinbrook ..................................................................1  
 Lower Burdekin ..............................................................1  
 Ross.................................................................................1  
  
 
Reasons for Elections 
 
The Industrial Organisation advises the request for conduct of elections for the above positions arises from the casual vacancies occurring through 
resignations and unfilled positions and expiration of the term of office. 
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Methods of Election 
 
I am satisfied that the methods of election are as shown above. 
 
Conduct of Elections 
 
I have considered the request, the Act and Rules and I find the elections being sought are for positions of office within the meaning of the Act and are 
required to be held under the Rules of the Industrial Organisation. 
 
Under s. 482 of the Industrial Relations Act 1999, I am making arrangements for the Electoral Commission of Queensland to conduct the elections. 
 
Dated 4 October 2002. 
 
E. Ewald, 
Registrar. 
 
Released:  4 October 2002 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 – s. 482 – arrangement for conduct of elections 
 

Queensland Teachers Union of Employees (No. Q33 of 2002) 
 
REGISTRAR EWALD 4 October 2002 
 
Request for Conduct of Elections – Prescribed Information – Expiry of Terms of Office – Composition of Branches and Area Councils – Methods of 
Elections – Electoral Commission to Conduct Elections. 
 

DECISION 
 
On 24 September 2002 the Queensland Teachers Union of Employees lodged in the Registry under s. 481 of the Industrial Relations Act 1999, the 
information prescribed in s. 36 of the Industrial Relations Regulation 2000, in relation to the conduct of elections by the Electoral Commission of 
Queensland for the following positions of office: 
 
 Office Number of Positions Method of Election 
 
 State Conference Delegate of a Branch: 
 
 Balonne .......................................................................................................1 Direct vote by 
 Barron .........................................................................................................1 members of Branch 
 Beaudesert...................................................................................................1 
 Beenleigh ....................................................................................................1 
 Blackwater ..................................................................................................1 
 Border .........................................................................................................1  
 Brisbane Central .........................................................................................1  
 Brisbane Valley ..........................................................................................1  
 Browns Plains .............................................................................................1  
 Bundaberg North ........................................................................................1 
 Bundaberg South ........................................................................................1  
 Caboolture...................................................................................................1  
 Cairns ..........................................................................................................1  
 Callide & Dawson Valleys .........................................................................1 
 Caloundra....................................................................................................1  
 Camp Hill....................................................................................................1  
 Capalaba......................................................................................................1  
 Cape and Gulf .............................................................................................1  
 Cassowary Coast.........................................................................................1 
 Central Highlands .......................................................................................1 
 Central Western ..........................................................................................1  
 Chermside ...................................................................................................1  
 Cleveland ....................................................................................................1 
 Coolum........................................................................................................1  
 Dalby...........................................................................................................1 
 Darling Downs Central...............................................................................1  
 Darling Downs North .................................................................................1  
 Darling Downs South .................................................................................1  
 Deception Bay ............................................................................................1  
 East Brisbane ..............................................................................................1 
 East Moreton...............................................................................................1 
 Fassifern......................................................................................................1 
 Ferny Grove ................................................................................................1  
 Geebung......................................................................................................1  
 Gold Coast North........................................................................................1 
 Gold Coast South........................................................................................1 
 Gympie........................................................................................................1  
 Hervey Bay .................................................................................................1  
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 Office ..........................................................................................Number of Positions Method of Election 
 
 Hinchinbrook ..............................................................................................1  
 Inala District ...............................................................................................1  
 Ipswich Central ...........................................................................................1  
 Ipswich East................................................................................................1  
 Ipswich West ..............................................................................................1 
 Keppel.........................................................................................................1  
 Leichhardt ...................................................................................................1  
 Lockyer .......................................................................................................1 
 Logan ..........................................................................................................1 
 Lower Burdekin ..........................................................................................1  
 MacGregor/Rochedale................................................................................1 
 Mackay........................................................................................................1  
 Mackay North .............................................................................................1  
 Maleny ........................................................................................................1  
 Maroochydore.............................................................................................1  
 Maryborough ..............................................................................................1 
 Merrimac.....................................................................................................1  
 Morayfield ..................................................................................................1  
 Mt Coot-tha.................................................................................................1  
 Mt Gravatt...................................................................................................1  
 Mt Morgan and Dawson Valley .................................................................1  
 Mulgrave.....................................................................................................1  
 Nambour .....................................................................................................1  
 Nerang.........................................................................................................1  
 Noosa District .............................................................................................1 
 North Burnett ..............................................................................................1 
 North East Brisbane....................................................................................1  
 North Kennedy............................................................................................1 
 Northern Tablelands ...................................................................................1  
 Peak Downs ................................................................................................1  
 Pine Rivers North .......................................................................................1 
 Pine Rivers South .......................................................................................1  
 Port Curtis ...................................................................................................1  
 Redcliffe......................................................................................................1  
 Rockhampton North ...................................................................................1 
 Rockhampton South ...................................................................................1  
 Ross.............................................................................................................1  
 Runcorn.......................................................................................................1  
 Sherwood ....................................................................................................1 
 South Brisbane............................................................................................1  
 South Burnett ..............................................................................................1  
 South Western Queensland.........................................................................1  
 Southport.....................................................................................................1  
 Stanthorpe ...................................................................................................1  
 Sunnybank ..................................................................................................1 
 The Gap.......................................................................................................1  
 Thuringowa.................................................................................................1  
 Torres Strait ................................................................................................1  
 Townsville ..................................................................................................1  
 Warrego ......................................................................................................1  
 Warwick......................................................................................................1  
 Western Downs...........................................................................................1  
 Whitsunday .................................................................................................1  
 Windsor.......................................................................................................1 
 Woodridge ..................................................................................................1  
 Wynnum......................................................................................................1  
 
 State Conference Delegate: 
 
 TAFE Division............................................................................................4 Direct vote by members of the TAFE Division 
 
 State Conference Delegate from an Area Council: 
 
 Central Queensland Area Council ..............................................................1 Direct vote by members of the Area Council 
 Metropolitan East Area Council.................................................................1 
 Metropolitan West Area Council ...............................................................1 
 North Queensland Area Council ................................................................1 
 Peninsula Area Council ..............................................................................1 
 South Coast Area Council ..........................................................................1 
 South Queensland Area Council ................................................................1 
 Sunshine Coast Area Council.....................................................................1 
 Wide Bay Area Council..............................................................................1 
 
Timing of Elections 
 
The Rules prescribe that nominations shall be called by advertisement in the “Queensland Teachers’ Journal” with the closing date of nominations no 
earlier than twenty-one days after the date upon which such notice first appears in the Journal.  I am advised that the next Journal is to be printed on 21 
November 2002.   
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Composition of Branches and Area Councils 
 
The number, formation and geographical boundaries of Branches and Area Councils are approved by the State Council through its general powers under 
relevant Rules.  Evidence has been produced regarding the State Council determinations of previous and newly formed Branches and Area Councils as 
they currently are and relevant to the above positions of office. 
 
Methods of Election 
 
I am satisfied that the methods of election are as specified above. 
 
Conduct of Elections 
 
I have considered the request, the Act and Rules and I find that the elections being sought are for positions of office within the meaning of the Act and are 
required to be held under the Rules of the Industrial Organisation. 
 
Therefore, under s. 482 of the Industrial Relations Act 1999, I am making arrangements for the elections of the above named positions to be conducted by 
the Electoral Commission of Queensland. 
 
Dated this fourth day of October, 2002. 
 
E. EWALD, 
Industrial Registrar. 
 
Released:  4 October 2002 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 – s. 482 – arrangement for conduct of elections 
 

Master Painters, Decorators and Signwriters’ Association of Queensland, Union of Employers (No. Q32 of 2002) 
 

REGISTRAR EWALD 3 October 2002 
 

Conduct of Election – Prescribed Information – Reason for Election – Method of Election – Conduct of Election – Electoral Commission to Conduct 
Election. 
 

DECISION 
 
On 24 September 2002 the Master Painters, Decorators and Signwriters’ Association of Queensland, Union of Employers lodged in the Registry under 
section 481 of the Industrial Relations Act 1999 the information as prescribed in section 36(1) of the Industrial Relations Regulation 2000 in relation to 
its request for the conduct of an election by the Electoral Commission of Queensland for the following Offices: 
 
Office    Number of Positions 
 
President   1 
Vice President 2 
Treasurer   1 
Councillor  Minimum of 6/ Maximum of 10 
Trustee   2 
 
Timing of Election 
 
Rule 31(d) prescribes that the calling of nominations shall be by notice to all Members not less than forty-two days prior to the Annual General Meeting. 
 
Rule 23 prescribes that the Annual General Meeting “shall be held in February of each year on such day and hour as may be determined by the Council”.  
The Industrial Organisation advises that the Annual General Meeting will be held on 29 November 2002.  The delay in calling the 2002 Annual General 
Meeting, as in previous years, is contrary to the presently registered Rules, but it has been recent practice to hold the AGM in 
September/October/November and this year it has been set for early November.  Notwithstanding that, there is a greater public interest in ensuring the 
continuity of officials for registered Industrial Organisations and the election should proceed ensuring full terms of office are served. 
 
Taking into account the indefinable time frame for the calling of nominations, the receipt of nominations and the holding of the election by the Returning 
Officer and the delayed Annual General Meeting, for the purpose of lodgement of the prescribed information (i.e. 2 months prior to the earliest date that a 
person can become a candidate) I find that the prescribed information was filed outside the time frame prescribed by the Act.  Notwithstanding that, I am 
prepared to exercise my discretion and extend the prescribed time for filing of such information to 24 September 2002. 
 
Reason for Election 
 
Rule 29 prescribes that “the whole Council shall retire annually”.  Rule 42 provides for two Trustees to be elected at the Annual General Meeting while 
Rule 23(3) provides for the election of Office-Bearers at the Annual General Meeting. 
 
Method of Election 
 
I am satisfied that the method of election is by a direct voting system by secret postal ballot. 
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Conduct of Election 
 
I have considered the Application, the Act and Rules and I am satisfied that an election is required to be held under the Rules for the positions of Office 
set out above. The Organisation’s Rules are affected by s.458 of the Industrial Relations Act 1999.  By virtue of this section the Organisation’s Rules are 
taken to contain the Model Election Rules. 
 
Under section 482 of the Industrial Relations Act 1999, I am making arrangements for the conduct of the election by the Electoral Commission of 
Queensland. 
 
Dated 3 October 2002. 
 
E. EWALD, 
Industrial Registrar. 
 
Released:  3 October 2002. 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 
 

TRAINING WAGE AWARD – STATE 
 

AMENDMENT 
(Correction of Error) 

 
Whereas an error occurred in the amendment (General Ruling) as published in the Queensland Government Industrial Gazette of 30 August, 2002, Vol. 
170, No. 19, pages 495-496, the following correction is made:  
 
By deleting paragraphs (d), (e) and (f) of subclause (1) of clause 2.4 (Wages) and inserting the following in lieu thereof:– 
 
“(d) Skill Level A  Where the approved training course and work performed are for the purpose of generating skills which have been defined for work at 

Skill Level A. 

Highest Year of Schooling Completed 
 

School Leaver Year 10 Year 11 Year 12 

 $ $ $ 

 157.00(50%)* 
183.00(33%) 

194.00(33%)* 
219.00(25%) 

266.00 

plus 1 year out of school 219.00 266.00 309.00 

plus 2 years out of school 266.00 309.00 359.00 

plus 3 years out of school 309.00 359.00 410.00 

plus 4 years out of school 359.00 410.00  

5 years or more out of school 410.00   

 
(e) Skill Level B  Where the approved training course and work performed are for the purposes of generating skills which have been defined for work at 

Skill Level B. 
 
Highest Year of Schooling Completed 
 

School Leaver Year 10 Year 11 Year 12 

 $ $ $ 

 157.00 (50%)* 
183.00 (33%) 

194.00 (33%)* 
219.00 (25%) 

256.00 

plus 1 year out of school 219.00 256.00 294.00 

plus 2 years out of school 256.00 294.00 345.00 

plus 3 years out of school 294.00 345.00 392.00 

plus 4 years out of school 345.00 392.00  

5 years or more out of school 392.00   
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(f) Skill Level C  Where the approved training course and work performed are for the purposes of generating skills which have been defined for work at 
Skill Level C. 

 
Highest Year of Schooling Completed 
 

School Leaver Year 10 Year 11 Year 12 

 $ $ $ 

 157.00 (50%)* 
183.00 (33%) 

194.00 (33%)* 
219.00 (25%) 

248.00 

plus 1 year out of school 219.00 248.00 278.00 

plus 2 years out of school 248.00 278.00 311.00 

plus 3 years out of school 278.00 311.00 347.00 

plus 4 years out of school 311.00 347.00  

5 years or more out of school 347.00   

 
* Figures in brackets indicate the average proportion of time spent in approved training to which the associated wage rate is applicable. Where not 

specifically indicated the average proportion of time spent in structured training which has been taken into account in setting the rate is 20%.”. 
 
Dated this seventh day of October, 2002. 

 
E. EWALD 
Registrar. 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 130 – award review 
 

SANCTUARY COVE EMPLOYEES’ AWARD – STATE 
 

(No. AR8 of 2002) 
 

COMMISSIONERS EDWARDS, BECHLY, SWAN 11 September 2002 
 

AWARD REVIEW 
 
After reviewing the above Award as required by s. 130 of the Industrial Relations Act 1999, this Commission orders that the Award be repealed and the 
following Award be made, as from 30 September 2002.  
 

SANCTUARY COVE EMPLOYEES’ AWARD 2002 
 
PART 1 – APPLICATION AND OPERATION 
 
1.1 Title 
 
This Award is known as the Sanctuary Cove Employees’ Award 2002. 
 
1.0 Arrangement 
 
Subject Matter Clause No. 
 
PART 1 – APPLICATION AND OPERATION 
 
Title .........................................................................................................................................................................................................................1.1 
Arrangement ...........................................................................................................................................................................................................1.2 
Date of operation ....................................................................................................................................................................................................1.3 
Award coverage ......................................................................................................................................................................................................1.4 
Relationship with other award(s)............................................................................................................................................................................1.5 
Definitions...............................................................................................................................................................................................................1.6 
Objectives of the Award .........................................................................................................................................................................................1.7 
 
PART 2 – FLEXIBILITY 
 
Enterprise flexibility ...............................................................................................................................................................................................2.1 
 
PART 3 – COMMUNICATION, CONSULTATION AND DISPUTE RESOLUTION 
 
Grievance procedure ...............................................................................................................................................................................................3.1 
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Subject Matter Clause No. 
 
PART 4 – EMPLOYER AND EMPLOYEES’ DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS 
 
Contract of employment .........................................................................................................................................................................................4.1 
Employment categories ..........................................................................................................................................................................................4.2 
Probationary period.................................................................................................................................................................................................4.3 
Obligation of employee ..........................................................................................................................................................................................4.4 
Junior employees ....................................................................................................................................................................................................4.5 
Abandonment of employment ................................................................................................................................................................................4.6 
Absence from work.................................................................................................................................................................................................4.7 
Workplace harassment............................................................................................................................................................................................4.8 
Trainees...................................................................................................................................................................................................................4.9 
Anti-discrimination...............................................................................................................................................................................................4.10 
Termination of employment .................................................................................................................................................................................4.11 
Introduction of changes ........................................................................................................................................................................................4.12 
Redundancy...........................................................................................................................................................................................................4.13 
Continuity of service – transfer of calling............................................................................................................................................................4.14 
 
PART 5 – WAGES AND WAGE RELATED MATTERS 
 
Classifications of employees ..................................................................................................................................................................................5.1 
Wage rates...............................................................................................................................................................................................................5.2 
Loaded rates ............................................................................................................................................................................................................5.3 
Payment of wages ...................................................................................................................................................................................................5.4 
Allowances..............................................................................................................................................................................................................5.5 
Occupational superannuation .................................................................................................................................................................................5.6 
 
PART 6 – HOURS OF WORK, BREAKS, OVERTIME, SHIFTWORK, WEEKEND WORK 
 
Ordinary hours ........................................................................................................................................................................................................6.1 
Overtime .................................................................................................................................................................................................................6.2 
Meal breaks & meal allowance ..............................................................................................................................................................................6.3 
Rest pauses..............................................................................................................................................................................................................6.4 
 
PART 7 – LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
 
Annual leave ...........................................................................................................................................................................................................7.1 
Jury service .............................................................................................................................................................................................................7.2 
Sick leave ................................................................................................................................................................................................................7.3 
Bereavement leave..................................................................................................................................................................................................7.4 
Long service leave ..................................................................................................................................................................................................7.5 
Family leave............................................................................................................................................................................................................7.6 
Public holidays........................................................................................................................................................................................................7.7 
 
PART 8 – TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 
 
No provisions inserted in this Award relevant to this Part  
 
PART 9 – TRAINING AND RELATED MATTERS 
 
Training...................................................................................................................................................................................................................9.1 
 
PART 10 – OCCUPATIONAL HEALTH AND SAFETY MATTERS, EQUIPMENT, TOOLS AND AMENITIES 
 
Uniforms & protective clothing............................................................................................................................................................................10.1 
Tools......................................................................................................................................................................................................................10.2 
First aid .................................................................................................................................................................................................................10.3 
Wet weather ..........................................................................................................................................................................................................10.4 
 
PART 11 – AWARD COMPLIANCE AND UNION RELATED MATTERS 
 
Preamble 
Right of entry ........................................................................................................................................................................................................11.1 
Time and wages record.........................................................................................................................................................................................11.2 
Union encouragement ...........................................................................................................................................................................................11.3 
Display of award...................................................................................................................................................................................................11.4 
Trade union training leave ....................................................................................................................................................................................11.5 
 
1.3 Date of operation 
 
This Award shall take effect and have force of law from 30 September 2002.  
 
1.4 Award coverage 
 
This Award shall apply to the employees of Discovery Bay Developments Pty Ltd, Sanctuary Cove Management Limited and Hyatt Regency Sanctuary 
Cove and any subsidiary companies or business ventures of these companies which may be operating within Sanctuary Cove who are employed at 
Sanctuary Cove and whose classifications and rates of pay are prescribed in this Award. 
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1.5 Relationship with other award(s)  
 
Unless otherwise indicated, this Award applies to the exclusion of any other award, which but for this Award, might otherwise apply to the employer, or 
employees of those employers as to work undertaken at Sanctuary Cove. 
 
1.6 Definitions 
 
1.0.0 The “Act” means the Industrial Relations Act 1999, as amended or replaced from time to time. 
 
1.6.2 “Employee” means any person employed by the employer and to whom this Award applies. 
 
1.6.3 “Employer” means: 
 

(a) Discovery Bay Developments Pty Ltd; 
 

(b) Sanctuary Cove Management Limited; and 
 

(c) Hyatt Regency Sanctuary Cove. 
 
The term shall also include any subsidiary companies or business ventures of these companies, which may be operating within Sanctuary Cove. 
 
1.6.4 “Parties” means the Employer and the Union. 
 
1.6.5 “Sanctuary Cove” means the Resort governed by the Sanctuary Cove Resort Act 1985 (as amended). 
 
1.6.6 “Union” means the Australian Liquor, Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees; Australian 

Municipal, Administrative, Clerical and Services Union, Central and Southern Queensland Clerical and Administrative Branch, Union of 
Employees; Automotive, Metals, Engineering, Printing and Kindred Industries Industrial Union of Employees, Queensland; The Electrical 
Trades Union of Employees of Australia, Queensland Branch; the Transport Workers’ Union of Australia, Union of Employees (Queensland 
Branch); the Australian Building Construction Employees and Builders’ Labourers’ Federation (Queensland Branch) Union of Employees. 

 
1.7 Objectives of the Award 
 
1.7.1 Sanctuary Cove Residential Resort is a premier Resort and is governed by the Sanctuary Cove Resort Act 1985 (as amended).  In 1988, the 

Sanctuary Cove Employees’ Award was made.  That Award provided the underlying framework for a flexible and multi-skilled workforce with 
the aim to provide the highest standard of service to its clients.  The Award has been successful in achieving its goals including developing a 
harmonious relationship with the employees. 

 
1.7.2 The parties to this Award acknowledge that its objectives are: 
 

(a) to maintain a profitable business as the provider of the highest standard of guest and client service; 
 

(b) to achieve ongoing improvements and efficiencies in the operations in order to be competitive; 
 

(c) to recruit and retain a motivated and skilled workforce through ongoing training and multi-skilling to enable the company to provide the 
highest standard of service to its clients; and 

 
(d) to develop and maintain the most productive and harmonious work relationship possible. 

 
PART 2 – FLEXIBILITY 
 
2.1 Enterprise flexibility 
 
2.1.1 As part of a process of improvement in productivity and efficiency, discussion should take place at each enterprise to provide more flexible 

working arrangements, improvement in the quality of working life, enhancement of skills, training and job satisfaction and to encourage 
consultative mechanisms across the workplace. 

 
2.1.2 The consultative processes established in an enterprise in accordance with clause 2.1 may provide an appropriate mechanism for consideration of 

matters relevant to clause 2.1.1.  Union delegates at the place of work may be involved in such discussions. 
 
2.1.3 Any proposed genuine agreement reached between an employer and employee/s in an enterprise is contingent upon the agreement being 

submitted to the Commission in accordance with Chapter 6 of the Act and is to have no force or effect until approval is given. 
 
PART 3 – COMMUNICATION, CONSULTATION AND DISPUTE RESOLUTION 
 
3.1 Grievance procedure 
 
If any dispute or claim arises between an employer and its employees about the construction or meaning of this Award or anything arising out of its 
operation or interpretation, the work shall nevertheless be continued, unless the continuation of the work could be detrimental to the employee’s safety.  
The dispute or claim shall be dealt with in the following manner: 
 
Step 1 The employee will raise the matter with the immediate supervisor and the matter will then be dealt with within a period 

of 48 hours of it being raised (or any other period of time as agreed between the employee and that supervisor). 
 
If the grievance involves allegations of unlawful discrimination and/or sexual harassment by a supervisor the employee 
may commence the grievance resolution process by reporting the allegations to the next level of management beyond 
that of the supervisor concerned.  If there is no level of management beyond that involved in the allegation the 
employee may proceed directly to the process outlined at step 5 
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Step 2 Should the employee wish to take the matter further it shall be dealt with by the duly accredited Union representative 

and the appropriate officer of the employer concerned within a further period of 48 hours of its then being raised with 
the employer (or any other period of time as agreed between the nominated parties). 

  
Step 3 Failing a settlement of the dispute by that means, it shall be dealt with at a conference within a further 48 hours (or any 

other period of time as agreed between the nominated parties) between the representative of the employer and of the 
Union concerned. 

  
Step 4 If the matter still cannot be settled the issue in dispute shall be notified by either party to the Union. 

 
The Union shall be responsible for the purpose of resolving the dispute and shall liaise with the representative of the 
employer with a view to the speedy resolution of the issue or issues. 

  
Step 5 If the matter cannot be settled by this procedure it shall be referred to the Queensland Industrial Relations Commission 

for resolution. 
 
PART 4 – EMPLOYER AND EMPLOYEES’ DUTIES, EMPLOYMENT RELATIONSHIP AND RELATED ARRANGEMENTS 
 
4.1 Contract of employment 
 
4.1.1 Employees covered by this Award shall be advised in writing of their employment category upon appointment.   
 

Employment categories are: 
 

(a) full-time (as prescribed in clause 4.2.1); 
 
(b) part-time (as prescribed in clause 4.2.2); or 

 
(a) casual (as prescribed in clause 4.2.3). 

 
(d) seasonal (as prescribed in clause 4.2.4) 

 
4.2 Employment categories 
 
4.2.1 Full-time employment 
 

Full-time employees shall be engaged for an average of 38 hours per week working a maximum of 12 hours on any one day. 
 
4.2.2 Part-time employment 
 

(a) Part-time employees shall be engaged for a minimum of 12 hours and a maximum of 36 hours per week, averaged in accordance with clause 
6.1.1 and shall work on not more than 5 days in any one week. 

 
Part-time employees shall work a minimum of 3 hours and a maximum of 12 hours on any one day. 

 
(b) A part-time employee who works in excess or outside of the ordinary daily or weekly hours prescribed by the roster shall be entitled to be 

paid overtime in accordance with this Award. 
 

(c) Except as provided in clause 4.2.2 (d) all conditions applicable for permanent full-time employees shall apply to part-time employees. 
 

(d) Part-time employees shall receive pro rata entitlements for annual leave, sick leave, bereavement leave and long service leave in accordance 
with this Award.  The ordinary hours worked will be used to determine the rate at which pro-rata entitlements will be calculated. 

 
Part-time employees shall only be entitled to payment for a public holiday to the extent that they would have worked normally that day but 
for the day being a public holiday. 

 
(a) Part-time employees shall be entitled to the full provisions prescribed for full-time employees under this Award. 
 
(b) Where an employee and the employer agree, part-time employment may be converted to full-time, and vice-versa on a permanent basis or 

for a specific period of time.  If such an employee transfers from full-time to part-time (or vice-versa), all accrued award and legislative 
entitlements shall be maintained.  Following transfer to part-time employment accrual will occur in accordance with the provisions relevant 
to part-time employment. 

 
4.2.3 Casual employees 
 

(a) A casual employee shall mean an employee engaged by the hour and who may terminate employment or be terminated at any moment 
without notice. 

 
(b) A casual employee shall receive a minimum of 2 hours work or payment for 2 hours for each engagement. 

 
(c) Casual employees shall be paid the casual hourly rate specified in clause 5.2.1 but shall not be entitled to annual leave, sick leave, 

bereavement leave, maternity leave, adoption leave, nor jury leave. 
 

(d) The casual hourly rate expressed in clause 5.2.1 has been determined by adding 23% of the ordinary rate to the loaded full-time rate. 
 
4.2.4 Seasonal employees 
 

(a) Where due to fluctuations in workload, additional employees are required, the employer may engage employees for a nominated period on 
terms and conditions specified in writing. 
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The employment of a seasonal employee shall cease at the end of the nominated period without the need to provide notice. 
 

(b) The terms and conditions contained in this Award will apply to seasonal employees on a pro-rata basis, excepting for clause 7.7 – Family 
Leave and clauses 4.11, 4.12 and 4.13 (Termination Change & Redundancy) which shall not apply. 

 
4.3 Probationary period 
 
Employees (other than casuals) shall, from the date of commencement of employment, be employed on a probationary basis for a period of 4 weeks 
(unless a longer period not exceeding 3 months is agreed in writing prior to the employment commencing). 
 
Where notice is given by the employer the employee shall be paid the 1 week period of notice or where a lesser period of notice is given by the employee, 
the employee shall forfeit the 1 week period of notice: 
 
Provided that both parties may agree to a lesser amount of notice. 
 
4.4 Obligation of employee 
 
4.4.1 An employee shall, as directed by the employer, carry out those duties and use those tools or that equipment as are reasonably within the limits 

of the employee’s skill, competence and training. 
 
4.4.2 Any direction issued by an employer shall be consistent with the employer’s responsibilities to provide a safe and healthy working environment. 
 
4.4.3 Any employee whose duties require holding a current statutory licence, permit or the like shall, as a condition of their continued employment, 

hold or maintain that licence, permit or the like. 
 
4.5 Junior employees 
 
Juniors may be employed in classifications and categories contained in this Award. 
 
4.6 Abandonment of employment 
 
An employee who is not on a period of approved leave and who fails to attend for work for 5 or more rostered attendances without notification to the 
employer shall be deemed to have terminated their employment. 
 
4.7 Absence from work 
 
An employee who is absent from work other than for those absences approved by the employer or otherwise provided for in this Award shall not be 
entitled to payment for the period of absence. 
 
4.8 Workplace harassment 
 

(a) All employees are to be allowed to work in an environment free of sexual harassment. 
 

(b) An employer shall not dismiss an employee or prejudice them in their employment because of their refusal to dress in a manner which 
would cause that employee embarrassment. 

 
4.9 Trainees 
 
Trainees are engaged under this Award, except as varied from time to time by the Order for Apprentices’ and Trainees’ Wages and Conditions 
(Excluding Certain Queensland Government Entities). 
 
4.10 Anti-discrimination 
 
4.10.1 It is the intention of the parties to this Award to prevent and eliminate discrimination as defined by the Anti-Discrimination Act 1991, and the 

Industrial Relations Act 1999 as varied from time to time which includes: 
 

(a) discrimination on the basis of sex, marital status, family responsibilities, pregnancy, parental status, age, race, impairment, religion, political 
belief or activity, trade union activity, lawful sexual activity and association with, or relation to, a person identified on the basis of  any the 
above attributes; 

 
(b) sexual harassment; and  

 
(c) racial and religious vilification.  

 
4.10.2 Accordingly, in fulfilling their obligations under the disputes avoidance and settling clause 3.1, the parties to the Award must take reasonable 

steps to ensure that neither the Award provisions nor their operation are directly or indirectly discriminatory in their effects.   
 
4.10.3 Under the Anti-Discrimination Act 1991, it is unlawful to victimise an employee because the employee has made or may make or has been 

involved in a complaint of unlawful discrimination or harassment. 
 
4.10.4 Nothing in clause 4.10 is to be taken to affect: 
 

(a) any different treatment (or treatment having different outcomes) which is specifically exempted under the Anti-Discrimination Act 1991; 
 

(b) an employee, employer or registered organisation, pursuing matters of discrimination, including by application to the Human Rights and 
Equal Opportunity Commission/Anti-Discrimination Commission Queensland. 
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4.11 Termination of employment 
 
4.11.1 Statement of Employment 
 
The employer shall, in the event of termination of employment, provide upon request to an employee who has been terminated a written statement 
specifying the period of employment and the classification or type of work performed by the employee. 
 
4.11.2 Termination by employer 
 

(a) In order to terminate the employment of an employee the employer shall give the following notice: 
 

Period of Continuous Service Period of Notice 
 

not more than 1 year........................................................................................... 1 week 
more than 1 year, but not more than 3 years...................................................... 2 weeks 
more than 3 years, but not more than 5 years ........................................................3 weeks 
more than 5 years ................................................................................................ 4 weeks 

 
(b) In addition to the notice in clause 4.11.2(a), employees over 45 years of age at the time of giving of notice and with not less than 2 years’ 

continuous service, shall be entitled to an additional week’s notice. 
 

(c) Payment in lieu of notice shall be made if the appropriate notice is not given: 
 

 Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof 
 
(d) In calculating any payment in lieu of notice the ordinary time rate of pay for the employee concerned shall be used. 

 
(e) The period of notice in clause 4.11 shall not apply in the case of dismissal for misconduct or other grounds that justify instant dismissal, or 

in the case of casual, or seasonal employees, or to employees on daily hire, or employees engaged for a specific period of time or for a 
specific task or tasks. 

 
4.11.3 Notice of termination by employee 
 
Notice of termination provided by the employee to the employer shall be one week or where less than a week’s notice is given, the employee shall forfeit 
from wages due, an amount up to one week’s pay, depending on the amount of notice left due. 
 
4.12 Introduction of changes 
 
4.12.1 Employer’s duty to notify 
 

(a)  Where an employer has made a definite decision to introduce major changes in production, program, organisation, structure or technology 
that are likely to have significant effects on employees, the employer shall notify the employees who may be affected by the proposed 
changes and their Union. 

 
(b) “Significant effects” include termination of employment, major changes in the composition, operation or size of the employer’s workforce 

or in the skills required; the elimination or diminution of job opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations and the restructuring of jobs: 

 
Provided that where this Award makes provision for alteration of any of the matters referred to herein an alteration shall be deemed not to 
have significant effect. 

 
4.12.2 Employer’s duty to discuss change 
 

(a)  The employer shall discuss with the employees affected and their Union, inter alia, the introduction of the changes referred to, the effects 
the changes are likely to have on employees and measures to avert or mitigate the adverse effects of such changes on employees. 

 
(b)  The discussions shall commence as early as practicable after a definite decision has been made by the employer to make the changes 

referred to in clause 4.12.1. 
 
(c)  For the purpose of such discussion, the employer shall provide in writing to the employees concerned and their Union or Unions, all 

relevant information about the changes including the nature of the changes proposed, the expected effects of the changes on employees, and 
any other matters likely to affect employees:  

 
Provided that any employer shall not be required to disclose confidential information, the disclosure of which would be inimical to the 
employer’s interests. 

 
4.13 Redundancy 
 
4.13.1 Discussions before terminations  
 

(a)  Where an employer has made a definite decision that he/she no longer wishes the job the employee has been doing to be done by anyone, 
and this is not due to the ordinary and customary turnover of labour, and that decision may lead to termination of employment, the employer 
shall hold discussions with the employees directly affected and where relevant, their Union or Unions. 

 
(b)  The discussions shall take place as soon as it is practicable after the employer has made a definite decision which will invoke clause 4.13.1, 

and shall cover inter alia, the reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to 
mitigate the adverse effects of any terminations of the employees concerned. 

 
(c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees concerned and their Union 

or Unions, all relevant information about the proposed terminations including the reasons for the proposed terminations, the number and 
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categories of employees likely to be affected, the number of workers normally employed and the period over which the terminations are 
likely to be carried out: 

 
Provided that any employer shall not be required to disclose confidential information, the disclosure of which would be inimical to the 
employer’s interests. 

 
4.13.2 Transfer to lower paid duties 
 
Where an employee is transferred to other duties for reasons set out in clause 4.10.1, the employee shall be entitled to the same period of notice of 
transfer as the employee would have been entitled to, pursuant to clause 4.8.2, if the employment had been terminated, and the employer may, at the 
employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new lower 
ordinary time rate of pay for the number of weeks of notice still owing. 
 
4.13.3 Transmission of business 
 

(a) Where a business is, whether before or after the date of this Award, transmitted from an employer (the “transmittor”) to another employer 
(the “transmittee”), and an employee who at the time of such transmission was an employee of the transmittor of the business becomes an 
employee of the transmittee: 

 
(i) The continuity of the employment of the employee shall be deemed not to have been broken by reason of such transmission; and 
 
(ii) The period of employment which the employee has had with the transmittor or any prior transmittor shall be deemed to be service of the 

employee with the transmittee. 
 

(b) “Business” includes trade, process, business or occupation and includes part of any such business and “transmission” includes transfer, 
conveyance, assignment or succession whether by agreement or by operation of law and “transmitted” has a corresponding meaning. 

 
4.13.4 Time off during notice period 
 

(a) Where a decision has been made to terminate an employee in the circumstances outlined in clause 4.13.1, the employee shall be allowed up 
to one day’s time off without loss of pay during each week of notice for the purpose of seeking other employment. 

 
(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, 

the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or he or she shall not receive 
payment for the time absent. For this purpose a statutory declaration will be sufficient. 

 
4.13.5 Notice to Centrelink 
 
Where a decision has been made to terminate employees in the circumstances outlined in clause 4.11.1 the employer shall notify Centrelink thereof as 
soon as possible giving relevant information including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected and the period over which the terminations are intended to be carried out. 
 
4.13.6 Severance pay 
 
In addition to the period of notice prescribed for ordinary termination in clause 4.11.2, and subject to further order of the Commission, an employee 
whose employment is terminated for reasons set out in clause 4.13.1 shall be entitled to the following amounts of severance pay: 
 

Period of Continuous Service Severance Pay 
1 year or less nil 
1 year and up to the completion of 2 years .....................................................4 weeks’ pay 
2 years and up to the completion of 3 years....................................................6 weeks’ pay 
3 years and up to the completion of 4 years....................................................7 weeks’ pay 
4 years and over...............................................................................................8 weeks’ pay 

 
“Weeks’ Pay” means the ordinary time rate of pay for the employee concerned. 
 
4.13.7 Superannuation benefits 
 
Subject to further order of the Commission where an employee who is terminated receives a benefit from a superannuation scheme, such employee shall 
only receive under clause 4.13.6 the difference between the severance pay specified in that clause and the amount of the superannuation benefit such 
employee receives which is attributable to employer contributions only. If this superannuation benefit is greater than the amount due under clause 4.13.6 
then the employee shall receive no payment under that clause. 
 
4.13.8 Employee leaving during notice 
 
An employee whose employment is terminated for reasons set out in clause 4.13.1 may terminate such employment during the period of notice, specified 
in clause 4.13.2 and, if so, shall be entitled to the same benefits and payments under clause 4.13 had such employee remained with the employer until the 
expiry of such notice:  
 
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
 
4.13.9 Alternative employment 
 
An employer, in a particular case, may make application to the Commission to have the general severance pay prescription varied if the employer obtains 
acceptable alternative employment for an employee. 
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4.13.10 Employees with less than one year’s service 
 
Clause 4.13 shall not apply to employees with less than one year’s continuous service and the general obligation on employers should be no more than to 
give relevant employees an indication of the impending redundancy at the first reasonable opportunity, and to take such steps as may be reasonable to 
facilitate the obtaining by the employees of suitable alternative employment. 
 
4.13.11 Employees exempted 
 
Clause 4.13 shall not apply: 
 

(a) where employment is terminated as a consequence of misconduct on the part of the employee; 
 
(b) to employees engaged for a specific period of time or for a specific task or tasks; or 
 
(c)  to casual employees. 

 
4.13.12 Employers exempted 
 
Subject to an order of the Commission, in a particular redundancy case, clause 4.13 shall not apply to employers who employ less than 15 people. 
 
4.13.13 Incapacity to pay 
 
An employer in a particular redundancy case may make application to the Commission to have the general severance pay prescription varied on the basis 
of the employer’s incapacity to pay. 
 
4.14 Continuity of service – transfer of calling 
 
In cases where a transfer of calling occurs, continuity of service should be determined in accordance with sections 67-71 of the Act as amended from time 
to time. 
 
PART 5 – WAGES AND WAGE RELATED MATTERS 
 
5.1 Classifications of employees 
 
5.1.1 Classifications 
 

Employees shall be classified as: 
 

(a) Food & Beverage – Wage Level 1 to Level 5: 
 

General food and beverage duties including picking up glasses, emptying ashtrays, removing food plates, setting and/or wiping down tables, 
cleaning and tidying of associated areas, supplying, dispensing or mixing and sale of liquor, operations of food and drinks buggy, general 
waiting duties of both food and/or beverage liquor, taking reservations, greeting and seating of guests, supervision, training and coordination of 
food and beverage staff, stock control of bars cashiering, etc. 

 
(b) Kitchen – Wage Level 1 to Level 6: 

 
General kitchen duties in relation to the kitchen and preparation of food including general cleaning duties within a kitchen or food preparation 
area and scullery, cleaning of cooking and general utensils used in a kitchen and restaurant, assembly and preparation of ingredients for cooking, 
general pantry duties, performing cooking duties, including baking, pastrycooking or butchering;  “commis chef”; “demi chef”; “chef de partie”, 
etc. 

 
(c) Guest Service – Wage Level 1 to Level 5: 

 
General guest service duties including duties in relation to the front office function, cashiering, basic data entry, auditing, delivering messages, 
housekeeping function including laundry linen duties and repair, collection and delivery of guests’ personal dry cleaning and laundry, linen and 
associated materials to and from accommodation areas, general cleaning duties, parking guests’ cars, servicing and cleaning accommodation 
areas, receiving and assisting guests at the entrance to the establishment, driving a passenger vehicle or courtesy bus, transferring guests’ 
baggage to and from rooms, providing butler services such as food, beverage and personalised guest service, dry cleaning and supervising, 
training and coordinating the work of employees engaged in a housekeeping department. 

 
(d) Stores – Wage Level 1 to Level 4: 

 
General stores duties in relation to a stores and inventory system including receiving and storing general and perishable goods and cleaning store 
area, operating mechanical lifting equipment such as forklift, implementing quality control techniques and procedures, directing and guiding 
other employees, liaising with suppliers and customers with respect to stores operations, monitoring stores inventory system, carrying out 
regular stocktake and reconciliations with books and records, driving forklift; and delivering goods/store items within Sanctuary Cove. 

 
(e) Security – Wage Level 1 to Level 4: 

 
General duties associated with the security of the site including assistance in the maintenance of dress standards and good behaviour standards at 
an establishment; timekeeping of staff; security of keys, checking in and out of delivery vehicles, round the clock security and vigilance for site 
including patrol on foot, vehicle and boat, supervising the security staff, maintaining security records, directing and controlling traffic, crowd 
control, attending to and reporting on safety issues and accidents, security control room duties, controlling access to Sanctuary Cove, and 
monitoring and responding to alarms.  Security personnel shall maintain current first-aid qualifications. 

 
(f) General Engineering & Maintenance – Wage Level 1 to Level 5: 

 
General engineering and maintenance duties including the performance of general maintenance of the buildings, roads, jetties, pontoons, 
underground services, plant and equipment, pools and spas, grounds, gardens, and associated routine repair work and maintenance in and around 
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employer’s premises.  Tradespersons who have completed an appropriate apprenticeship or trades test and who are engaged in the maintenance 
of the Resort and plant and equipment shall be included in this classification. 

 
(g) Leisure Activities – Wage Level 1 to Level 4: 

 
General leisure activity duties including persons acting as entertainers, instructors, pool attendants and/or who can be responsible for the setting 
up, distribution and care of equipment and taking of bookings, golf bag handler, golf buggy attendant, a person who collects golf balls from golf 
ranges, persons with appropriate level of training and takes classes and/or directs leisure activities such as sporting areas, health clubs, 
swimming, gymnasium, golf marshal, pro-shop attendant, golf coordinator, boat handler, marina attendant, taking of golf bookings, coordinate 
leisure activities for guests and supervises other leisure attendants, or persons associated with the provision of services to guests in the areas of 
bowls, tennis, massage, health, aerobics and any other associated guest service not nominated. 

 
(h) Administration Services – Wage Level 1 to Level 3: 

 
General administrative duties including back office basic clerical and routine office duties, telephone and office reception duties, cashiering, 
taking reservations, collating filing and photocopying, delivering messages, basic data entry, assisting in the training and supervision of 
employees of a lower level, general clerical duties, general secretarial and/or stenographic duties. 

 
(i) Greenkeeping – Wage Level 1 to 5 

 
All duties in relation to greenkeeping of any golf course and bowling greens including the performance of general maintenance of grounds, 
gardens, golf courses and associated routine repair work and maintenance around golf courses and bowling greens (including the operation of 
tractors, mowers & related plant), maintenance of irrigation systems and shall also include the duties of persons who have completed an 
appropriate apprenticeship or trades test and are engaged in the maintenance of plant and equipment associated with the golf courses and 
bowling greens. 

 
(j) General – Level 1: 

 
Persons not otherwise provided for shall mean an employee for which no specific classification otherwise exists in this Award. 

 
5.1.2 Levels 
 

(a) “Level” shall mean the skill and wages level to which an employee is assigned and shall also include any one or more functions designated 
in any lower level at any time if required. 

 
(b) “Introductory” shall mean an employee undergoing a probationary period of a maximum of 3 months who is unskilled in the requirements 

of tasks at Level 1 within a classification structure. 
 

(c) “Level 1” shall mean an employee who generally performs routine work which does not require a high level of skill and requires a high 
degree of supervision. 

 
(d) “Level 2” shall mean an employee who requires skills gained through on the job training or external courses in specific areas.  These 

positions generally require less supervision than employees in lower levels and may involve limited supervision of employees up to and 
including Level 1. 

 
(e) “Level 3” shall mean an employee who has attained the required competence and whose qualifications are achieved through further study 

and/or experience and more lengthy on the job training.  This level of employee may be required to supervise employees up to and including 
Level 2. 

 
(f) “Level 4” includes trade qualified employees and those employees required to exercise high levels of interpersonal and administrative skills.  

This level of employee may be required to supervise employees up to and including Level 3. 
 

(g) “Level 5” shall mean an employee who has attained the required competence or qualifications achieved by further study and experience and 
is appointed as a supervisor or as a more senior specialist.  This level of employee may be required to supervise employees up to and 
including Level 4. 

 
(h) “Level 6” shall mean a Chef de Partie who is a qualified cook with general experience in cooking duties and who possesses a sound 

knowledge of all areas of kitchen operations and who has specialised in one area or function and is responsible for that area or function. 
 
5.1.3 Progression between Levels 
 

Progression between levels shall be based upon: 
 
(a) Initial appointment to a level will be based on an employee’s skill and competence. 

 
(b) Progression from Introductory to Level 1 will be subject to the employee meeting the competency standards required by Sanctuary Cove 

Residential Resort and upon recommendation from the employee’s supervisor following satisfactory completion of the nominated 
probationary period. 

 
(c) All progressions to levels above Level 1 shall be upon: 

 
demonstrated on-the-job competency in the current position; and 
 
the recommendation of the employee’s supervisor; and 
 
a suitable position being available for the employee. 

 



 
166  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 18 October, 2002 
 
 
5.2 Wage rates 
 
5.2.1 Employees other than Juniors 
 
Wage rates payable to employees under this Award are as follows: 
 

Classification ordinary ordinary  ordinary  
 full-time rate full-time rate loadings full-time loaded casual rate of 
 per week per hour per hour rate per hour pay per hour 
 $ $ $ $ $ 

Food & beverage      
Introductory 431.40 11.35 1.70 13.06 15.67 
Level 1 448.10 11.79 1.77 13.56 16.27 
Level 2 473.10 12.45 1.87 14.32 17.18 
Level 3 491.50 12.93 1.94 14.87 17.85 
Level 4 525.20 13.82 2.07 15.89 19.07 
Level 5 566.90 14.92 2.24 17.16 20.59 

      
Kitchen      
Introductory 431.40 11.35 1.70 13.06 15.67 
Level 1 448.10 11.79 1.77 13.56 16.27 
Level 2 473.10 12.45 1.87 14.32 17.18 
Level 3 491.50 12.93 1.94 14.87 17.85 
Level 4 525.20 13.82 2.07 15.89 19.07 
Level 5 566.90 14.92 2.24 17.16 20.59 
Level 6 585.80 15.42 2.31 17.73 21.27 

      
Guest service      
Introductory 431.40 11.35 1.70 13.06 15.67 
Level 1 448.10 11.79 1.77 13.56 16.27 
Level 2 473.10 12.45 1.87 14.32 17.18 
Level 3 491.50 12.93 1.94 14.87 17.85 
Level 4 525.20 13.82 2.07 15.89 19.07 
Level 5 566.90 14.92 2.24 17.16 20.59 

      
Stores      
Introductory 431.40 11.35 0.23 11.58 14.19 
Level 1 448.10 11.79 0.24 12.03 14.74 
Level 2 473.10 12.45 0.25 12.70 15.56 
Level 3 491.50 12.93 0.26 13.19 16.17 
Level 4 525.20 13.82 0.28 14.10 17.28 

      
Security      
Introductory 431.40 11.35 2.72 14.08 16.69 
Level 1 448.10 11.79 2.83 14.62 17.33 
Level 2 473.10 12.45 2.99 15.44 18.30 
Level 3 491.50 12.93 3.10 16.04 19.01 
Level 4 525.20 13.82 3.32 17.14 20.32 

      
General engineering & maintenance    
Introductory 431.40 11.35 0.79 12.15 14.76 
Level 1 448.10 11.79 0.83 12.62 15.33 
Level 2 473.10 12.45 0.87 13.32 13.19 
Level 3 491.50 12.93 0.91 13.84 16.81 
Level 4 525.20 13.82 0.97 14.79 17.97 
Level 5 566.90 14.92 1.04 15.96 19.39 

      
Greenkeeping      
Introductory 431.40 11.35 1.14 12.49 15.10 
Level 1 448.10 11.79 1.18 12.97 15.68 
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Classification ordinary ordinary  ordinary  
 full-time rate full-time rate loadings full-time loaded casual rate of 
 per week per hour per hour rate per hour pay per hour 
 $ $ $ $ $ 
Level 2 473.10 12.45 1.25 13.70 16.56 
Level 3 491.50 12.93 1.29 14.23 17.20 
Level 4 525.20 13.82 1.38 15.20 18.38 
Level 5 566.90 14.92 1.49 16.41 19.84 

      
Leisure activities      
Introductory 431.40 11.35 1.70 13.06 15.67 
Level 1 448.10 11.79 1.77 13.56 16.27 
Level 2 473.10 12.45 1.87 14.32 17.18 
Level 3 491.50 12.93 1.94 14.87 17.85 
Level 4 525.20 13.82 2.07 15.89 19.07 

      
Administration services     
Introductory 431.40 11.35 0.00 11.35 13.96 
Level 1 448.10 11.79 0.00 11.79 14.50 
Level 2 473.10 12.45 0.00 12.45 15.31 
Level 3 491.50 12.93 0.00 12.93 15.91 

      
General employees      
Introductory  431.40 11.35 0.00 11.35 13.96 
Level 1 448.10 11.79 0.00 11.79 14.50 
 
NOTE 1:  The loaded rate means the rate payable to employees pursuant to clause 5.3. 
 
NOTE 2:  The casual rate of pay has been calculated in accordance with clause 4.2.3(d) of the award. 
 
NOTE 3: The rates of pay in this Award are intended to include the arbitrated wage adjustment payable under the 1 September 2002 Declaration of 
General Ruling and earlier Safety Net Adjustments and arbitrated wage adjustments.  [Disputed cases are to be referred to the President.]  This arbitrated 
wage adjustment may be offset against any equivalent amount in rates of pay received by employees whose wages and conditions of employment are 
regulated by this Award which are above the wage rates prescribed in the Award.  Such payments include wages payable pursuant to certified 
agreements, currently operating enterprise flexibility agreements, Queensland workplace agreements, award amendments to give effect to enterprise 
agreements and overaward arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
 
Increases made under previous State Wage Cases or under the current Statement of Principles, excepting those resulting from enterprise agreements, are 
not to be used to offset arbitrated wage adjustments. 
 
The minimum wage relativities at the various levels are as follows: 
 
Ordinary Full-time Weekly Rate 
 
 
Level 

Percentage 
Relativity 
% 

  
Introductory 78 
Level 1 82 
Level 2 88 
Level 3 92.4 
Level 4 100 
Level 5 110 
Level 6 115 
 
NOTE 4:  Those employees who were, (and no other employees) as of the commencement date of this Award, employed at Level 4 of the preceding 
Sanctuary Cove Employees Award as Electricians, Fitters, Refrigeration Mechanics, Vehicle Mechanics, Carpenters, Qualified greenkeepers, landscape 
Gardeners or Butchers and were entitled to payment of an additional amount of $58.14 to their ordinary rate of pay, shall continue to be paid an 
additional  payment of $58.14 per week.  This payment shall not be subject to any adjustment.  New employees joining after the date of this Award shall 
not be entitled to this amount. 
 
NOTE 5:  The relativities contained above relate to a trade equivalent (100%) rate of $417.20 which does not include the application of any arbitrated 
Safety Net Adjustments. 
 
5.2.2 Juniors 
 
Junior employees shall be paid the following percentages of the appropriate wage rate in clause 5.2.1; 
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Age Percentage 
 
17 years of age and under  60% 
18 years of age  70% 
19 years of age  80% 
20 years of age and over 100% 

 
5.3 Loaded rates 
 
The rates prescribed in this Award have been determined by taking into account that the hours of work of permanent employees are regulated by an 
equitable roster and reflect the penalty rates agreed between the parties as being relevant to this Award. 
 
The loadings incorporated in the rates in clause 5.2.1 have been calculated in accordance with rostering arrangements and penalties as follows: 
 

Elements of Loading 
Category of 
Employee 
 

Loading Average Number of Saturday & Sundays 
Worked 

Average Hours of Early start 
and Late Work per Shift 

Food & Beverage 15% Saturdays – 5 out of 7 
Sundays – 5 out of 7 

Late – 0.03 hours  
Early – 0.67 hours 

Kitchen 15% Saturdays – 5 out of 7 
Sundays – 5 out of 7 

Late – 0.03 hours 
Early – 0.67 hours 

Guest Services 15% Saturdays – 4.5 out of 7 
Sundays – 4 out of 7 

Late – 0.28 hours 
Early – 0.85 hours 

Leisure Activities 15% Saturdays – 5 out of 7 
Sundays – 4 out of 7 

Late – 0.29 hours 
Early – 0.11 hours 

Security 24% In accordance with the Security 4 on 4 off 12 hour shift roster (includes provision for 
working Saturdays and Sundays and continuous shift allowance of 15% of the ordinary 
full-time rate) 

General 
Engineering & 
Maintenance 

7% Saturdays – 1 out of 5 
Sundays – 2 out of 5 

Late – 0.15 hours 
Early – 0.09 hours 

Greenkeeping 10% Saturdays – 5.5 out of 10 
Sundays – 4.6 out of 10 

Late – 0..54 hours 

Stores 2% Saturdays – 1 out of 3 nil 
Administration 
Services 

0% nil nil 

General 0% nil nil 
 
Criteria Used for Calculation of Loading 
 

 Provision  Criteria Used 
Average Number of Saturday & Sundays Worked Average is calculated over all employees in the category group 
Average Hours of Early and Late Starts Worked per Shift Average is calculated over all employees in the category group 
Ordinary Time worked on Saturday Saturday – 125% for all hours worked 
Ordinary Time worked on Sunday Sunday – 175% for all hours worked 
Early Start Allowance (Monday to Friday) $1.50 per hour (midnight to 7am) 
Late Work Allowance (Monday to Friday) $1.03 per hour (7 pm to midnight) 
Continuous Shift Allowance – Security 15% of the ordinary full-time rate for shifts worked between 6.30 

pm and 8 am on Monday to Friday 
 
5.4 Payment of wages 
 
5.4.1 All wages shall be paid weekly, fortnightly or if mutually agreed with the relevant Union, monthly.  Not more than 3 days’ wages shall be kept 

in hand. 
 
5.4.2 Wages shall be paid directly into each employee’s bank account by direct bank deposit. 
 
5.4.3 When notice of termination has been given by an employee or an employee’s service has been terminated by the employer payment of all wages 

and other monies due shall be made within 2 hours of the termination taking effect or at other time as is mutually agreed, excepting: 
 

(a) where an employee is dismissed for misconduct payment shall be made within 24 hours from the time of dismissal; or 
 

(b) where the dismissal occurs outside of normal bank trading hours payment shall be made before the close of business on the next bank 
trading day. 

 
5.4.4 An employee who is not paid wages in accordance with this provision shall be paid waiting time at ordinary time for all time until the employee 

is paid. 
 
5.5 Allowances 
 
5.5.1. First aid allowance 
 
Any qualified employee, other than a security officer, appointed by the employer to perform first aid duties shall be paid an allowance $12.70 per week. 
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5.5.2 Use of private motor vehicle 
 
An employee who is required by the employer to use the employee’s vehicle in the course of the employer’s business shall be paid a vehicle allowance of 
41 cents per kilometre travelled. 
 
5.6 Occupational superannuation 
 
All employees governed by this Award will be entitled to superannuation contributions.  The employer will provide a minimum contribution in 
accordance with the Superannuation Guarantee Charge Act 1992 (Cth). 
 
PART 6 – HOURS OF WORK, BREAKS, OVERTIME, SHIFTWORK, WEEKEND WORK 
 
6.1 Ordinary hours 
 
6.1.1 Average weekly ordinary hours 
 
The ordinary weekly hours of any employee, averaged over that employee’s roster cycle or the period of time agreed between the employer and that 
employee, shall not exceed: 
 

(a) 38 hours for full-time, casual or seasonal employees; or 
 

(b) 36 hours for part-time employees. 
 
6.1.2 Daily ordinary hours 
 
Ordinary hours are to be worked within a minimum of 6 hours (excluding casual employees) and a maximum of 12 hours per day exclusive of meal 
breaks. Where broken shifts are worked, the spread of ordinary hours shall not exceed the ordinary rostered hours by more than 3 hours excluding meal 
breaks. 
 
6.1.3 Rostering arrangements 
 

(a) The employer and any employee may agree to, or in the absence of agreement the employer may set, rostering arrangements which address: 
 

(i) the needs of the employee, including the maximisation of periods away from work; 
 

(ii) the needs of the employer, including the efficient and cost effective performance of work; and 
 

(iii) occupational health and safety needs, including the provision of adequate rest for the employee. 
 

(b) In no case shall the ordinary hours of work exceed 12 in any one attendance. 
 
6.1.4 Contents of rosters 
 

Rosters shall be prepared by the employer and show each employee’s: 
 

(a) surname and initial; 
 

(b) days worked and days off; and 
 

(c) normal starting and finishing times. 
 
6.1.5 Alteration of roster 
 

The roster shall be alterable by: 
 

(a) mutual consent at any time; or  
 

(b) in the case of full-time and part-time employees who work for a specific number of hours, by amendment with 7 day’s notice by the 
employer.  This notice need not be given to casual, seasonal or to part-time employees engaged to work irregular hours or on a flexible basis 
as permitted in this Award. 

 
6.1.6 Minimum break between shifts 
 
Rosters shall provide for a minimum of ten hours’ break between the finish of ordinary hours on one day and the commencement of ordinary hours on the 
following day. 
 
6.1.7 Ratio of time worked/not worked 
 

(a) A full-time, part-time or seasonal employee’ roster shall include a minimum time worked / not worked ratio of: 
 

Shift Length Minimum Period Rostered Off 
 
less than 9 hours 8 days rostered off in a 28 day period 
 
9 hours but less than 12 hours 9 days rostered off in a 28 day period 
 
12 hours 48 hours rostered off after 4 shifts worked 

 
(b) No employee shall be rostered to work for more than ten successive days without a day off. 
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6.1.8  Other hours 
 
Where an employee firstly requests and where the employer then agrees, an employee may be rostered to work additional hours at the relevant loaded 
full-time rate of pay provided that this provision is utilised to enhance and not to reduce full-time employment opportunities at Sanctuary Cove. 
 
In considering any request from an employee, the employer shall consider: 
 

(a) the needs of the employee, including the employee’s need to access skills and training in addition to the core skills associated with the 
employee’s classification; 

 
(b) the needs of the employer, including the efficient performance of work; and 

 
(c) occupational health and safety needs, including the provision of adequate  rest for the employee. 

 
Additional hours worked under clause 6.1.8 shall not result in the employee being entitled to any additional entitlement under this Award for annual 
leave, sick leave, termination payments or other benefits. 
 
6.2 Overtime 
 
6.2.1 Definition 
 
All time worked outside of or in excess of the ordinary hours (other than those hours worked under any agreement reached under clause 6.1.8) shall be 
considered overtime. 
 
6.2.2 Payment for overtime 
 
Overtime shall be paid at: 
 
Day Payment for overtime 
 
Public Holidays............................................................250% of the ordinary full-time rate for all hours worked 
 
Other than Public Holidays.......................................... (150% of the ordinary full-time rate for the first 3 hours worked 
 (200% 0f the ordinary full-time rate for all other hours worked 
 
6.2.3 Transport after working overtime 
 
Where employees cease work after working overtime and their usual means of transport is not available the employer shall pay any reasonable additional 
amount incurred by that employee in reaching home. 
 
6.2.4 Minimum break between attendances 
 

(a) Minimum break 
 

Subject to clause 6.2.4 (c), an employee is entitled to a minimum break of 10 consecutive hours between the termination of ordinary work 
on one day and the commencement of ordinary work on the next day. 

 
(b) When minimum break not taken 

 
When the minimum break is not taken before the employee is due to commence ordinary work the employee is entitled to either (but not 
both): 

 
(i) be released from work (with pay) for a minimum period of 10 consecutive hours; or 
 
(ii) if instructed by the employer to resume or continue work before taking the minimum break, payment at double the ordinary full-time 

rate for all time worked until the minimum break is taken. 
 

(c) Exceptions: 
 

The minimum break shall be 8 hours instead of 10 hours where employees rotate from one shift to another or work overtime: 
 

(i) for the purpose of changing rosters; or 
 
(ii) where another employee does not report for duty; or 
 
(iii) where a shift is worked by arrangement between the employees themselves. 

 
6.3 Meal breaks & meal allowance 
 
Employees shall not be required to work for more than 6 hours without being allowed an unpaid meal break of not less than 30 minutes nor more than 1 
hour.  The meal break shall be taken when mutually convenient to the employer and employee. 
 
An employee who is not permitted to take a meal break will be paid at the rate of double time for all time worked after the meal break is due.  This 
payment shall continue until the employee ceases work or is allowed a meal break of at least 30 minutes’ duration for which the employee shall be paid at 
the ordinary rate of pay. 
 
In lieu of the above, security officers shall be allowed a paid meal break of 30 minutes duration. 
 
If an employee is required to continue working beyond the ordinary ceasing time for more than 2 hours then the employee shall be supplied with a meal 
or paid a meal allowance of $7.50 and in addition be allowed a 30 minute paid meal break after 2 hours of the overtime. 
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6.4 Rest pauses 
 
Full-time employees shall receive a paid rest pause of: 
 

(a) 10 minutes in the first half and the second half of each day worked; or 
 

(b) by agreement between the employer and employee, one 20 minute rest pause. 
 
Casual employees and seasonal employees who work a minimum of 4 consecutive ordinary hours, but less than 8 consecutive ordinary hours on any one 
day shall receive a rest pause of 10 minutes duration.  Employees who  work a minimum of 8 consecutive ordinary hours (excluding the meal break) on 
any one day shall receive a rest pause of 10 minutes duration in the first half and the second half of the period worked. 
 
Rest pauses shall be taken in the employer’s time and at times to suit the convenience of the employer and so as not to interfere with the continuity of 
work where continuity in the opinion of the employer is necessary. 
 
PART 7 – LEAVE OF ABSENCE AND PUBLIC HOLIDAYS 
 
7.1 Annual leave 
 
7.1.1 Entitlement 
 
Every employee, other than a casual employee, shall at the end of each year of employment be entitled to annual leave of: 
 

(a) 152 hours; or, 
 

(b) 190 hours if employed on continuous rotating shift work where 24 hours per day are worked over a period of 7 days per week. 
 
An employee who is engaged on continuous rotating shift work for a part of a year of employment shall accrue annual leave for that part of a year at a 
pro-rata rate based upon 5 weeks per annum. 
 
The period of annual leave shall be exclusive of any public holiday which occurs during the period of that annual leave. 
 
7.1.2 Notice of taking annual leave 
 
1 month’s notice (or other period as may be agreed between the employer and the employee) of the commencement of annual leave shall be given by the 
employee to the employer or by the employer to the employee. 
 
7.1.3 Requirement to take annual leave 
 
Annual leave shall be taken at a mutually agreed time. 
 
Unless otherwise agreed by the employer, employees are required to take the annual leave entitlement for any one year of employment prior to the next 
entitlement becoming due. 
 
Any employee who fails to take the annual leave provided by this Award may be directed to take that annual leave. 
 
7.1.4 Rate of pay for annual leave 
 
The rate for the calculation of annual leave shall be that rate paid to the employee immediately prior to the leave. 
 
7.1.5 Calculation of annual leave pay 
 
Annual leave payment (including any proportionate payment) for any annual leave entitlement under this Award, shall be the greater of: 
 

(a) The employee’s loaded rate for the period of annual leave, or 
 

(b) The employee’s ordinary full-time rate of pay plus a further amount of 17½% of that amount. 
 
7.1.6 Pro rata entitlement on termination 
 
Where the employment of any employee is terminated the employer shall be deemed to have given the annual leave to the employee from the date of 
termination of employment. 
 
The employer shall pay to the employee: 
 

(a) the value of the annual leave accumulated by that employee, calculated in  accordance with clause 7.1.5; and 
 

(b) payment for any public holidays occurring during the period covered by the accumulated annual leave. 
 
7.1.7 Prohibition on payment in lieu of taking annual leave 
 
Except as provided for in this Award it shall not be lawful for the employer to give or for any employee to receive payment in lieu of leave. 
 
7.1.8 Annual leave debits 
 
Annual leave debits will be equivalent to the ordinary hours employees would have worked had they not been on annual leave.  Annual leave will 
therefore be paid and debited on the basis of ordinary hours taken. 
 



 
172  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 18 October, 2002 
 
 
7.2 Jury service 
 
7.2.1 Any full-time employee who is required to attend for jury service during ordinary working hours shall be reimbursed by the employer an amount 

equal to the difference between the amount paid for the attendance for jury service and the amount of wages calculated at the ordinary full-time 
rate that would have been paid had the employee not been on jury service. 

 
7.2.2 An employee shall notify the employer as soon as possible of the date upon which the employee is required to attend for jury service.  Further 

the employee shall provide the employer with proof of attendance, the duration of the attendance and the amount received for the jury service. 
 
7.3 Sick leave 

 
7.3.1 Entitlement 

 
An employee, other than a casual employee, who is absent from work because of personal illness or injury, other than for that covered by Workers’ 
Compensation, shall be entitled to 60.8 hours of sick leave for each completed year of employment with an employer. 

 
Where an employee has less than a completed period of employment of one year with an employer the employee shall be entitled to 7.6 hours of sick 
leave for each 6 weeks of that period. 

 
7.3.2 When sick leave cannot be taken 

 
An employee shall not be entitled to payment for sick leave unless: 

 
(a) the employee’s illness is genuine; 

 
(b) the employer has been promptly notified of the inability to attend for work and the estimated period of that inability; and 

 
(c) if the inability exceeds two days, the employee providing a certificate of a qualified medical practitioner specifying the nature of the illness 

and the period of inability to attend work. 
 

Where an employee has a proven record of recurring absenteeism on sick leave the employer is entitled to inform that employee that in addition to the 
requirement for authenticity and notification, a medical certificate is required before payment for any and all absences for the next 6 month period. 

 
7.3.3 Payment for sick leave 

 
An employee absent from work through illness shall, subject to any other provision and to an accrued entitlement to sick leave, be entitled to payment at 
the ordinary full-time rate for all ordinary time absent from work. 

 
7.3.4 Sick leave cumulative 

 
Sick leave shall be cumulative, but unless the employer and employee otherwise agree, no employee shall be entitled to receive, and no employer shall be 
bound to make payment for more than thirteen weeks’ absence from work through illness in any one year. 
 
7.3.5 Accumulated sick leave 
 

(a) Employee’s accumulated sick leave entitlements are preserved when: 
 

(i) They are absent from work on unpaid leave granted by their employer; 
 
(ii) The employer or employee terminates the employee’s employment and the employee is re-employed within three months;  
 
(iii) They are terminated because of illness or injury and re-employed by the same employer without having been employed in the interim.  

 
(b) Employees accumulate sick leave entitlements whilst they are absent from work on paid leave granted by their employer. 

 
7.3.6 Sick leave debits 

 
Sick leave debits will be equivalent to the ordinary hours employees would have worked had they not been on paid sick leave.  Sick leave will therefore 
be paid and debited on the basis of hours actually taken. 

 
7.4 Bereavement leave 

7.4.1 An employee (other than a casual) on the death of a member of their immediate family or household in Australia is entitled to paid bereavement 
leave up to and including the day of the funeral of such person. Such leave shall be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in 2 ordinary days of work.   Proof of such death is to be furnished by the employee to the satisfaction 
of the employer. 

 
7.4.2 Long-term casual employees 
 

(a) A long-term casual employee is entitled to at least 2 days unpaid bereavement leave on the death of a member of the person’s immediate 
family or household in Australia. 

 
(b) The term “long-term casual employee” means: 

 
a casual employee engaged by a particular employer, on a regular and systematic basis, for several periods of employment during a period 
of at least 1 year immediately before the employee seeks to access an entitlement under clause 7.5.2 
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7.4.3 The term “immediate family” includes: 
 

(a) a spouse (including a former spouse, a de facto spouse and a former de facto spouse, spouse of the same sex) of the employee; and 
 
(b) a child or an adult child (including an adopted child, a foster child, an ex-foster child, a stepchild or an ex-nuptial child), parent, 

grandparent, grandchild or sibling of the employee or spouse of the employee. 
 
7.4.4 An employee with the consent of the employer, may apply for unpaid leave when a member of the employee’s immediate family or household in 

Australia dies and the period of bereavement leave entitlement provided above is insufficient. 
 
7.5 Long service leave 
 
All employees covered by this Award are entitled to long service leave on full pay under, subject to, and in accordance with, the provisions of Chapter 2, 
Part 3, sections 42-58 of the Act as amended from time to time.  
 
7.6 Family leave 
 
The provisions of the Family Leave Award apply to and are deemed to form part of this Award. 
 
7.6.1 It is to be noted that: 
 

(a) part-time work can be performed by agreement in the circumstances specified in the Family Leave Award; 
 

(b) a copy of the Family Leave Award is required to be displayed in accordance with section 697 of the Act. 
 
7.6.2 The Family Leave Award also provides for the terms and conditions of leave associated with: 
 

(a) Maternity leave 
 
(b) Parental  leave 
 
(c) Adoption leave 
 
(d) Special responsibility leave for the care and support of the employee’s immediate family or household.  

 
7.7 Public holidays 
 
7.7.1 Entitlement 
 
The public holidays for the purpose of this Award are: 
 
New Year’s Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Queen’s Birthday 
Gold Coast Show Day 
Christmas Day 
Boxing Day 
Easter Saturday 
 
Where the employer and the majority of employees agree, and excepting for Anzac Day and Labour Day, other days may be substituted for any of the 
above public holidays.  The substituted day then becomes the public holiday for the purposes of this Award. 
 
Subject to clause 7.7.1, employees shall be entitled to payment at the full-time ordinary rate of pay for those days appointed by law to be observed as 
public holidays (but not for Easter Saturday except where that day forms part of an ordinary working week) irrespective that no work may be required to 
be performed on any of the days. 
 
An employee who has not worked as required on the working day immediately before and after a public holiday or is absent without the agreement of the 
employer or is absent without reasonable cause or who has been terminated, shall not be entitled to payment for the public holiday. 
 
7.7.2 Public holiday on a rostered day off 
 
If a public holiday falls on a day that a full-time employee is rostered off, the employee shall receive an extra day’s pay at the full-time ordinary rate of 
pay or a day off in lieu to be taken at a mutually agreeable time between the employer and the employee. 
 
7.7.3 Requirement to work 
 
Any employee who is required by the employer to work on any public holiday excepting for Labour Day and who fails to do so shall not be entitled to 
payment for that holiday unless the employee furnishes the employer with a reason satisfactory to the employer for this failure to carry out the 
requirement of the employer. 
 
7.7.4 Penalty where work is performed 
 
Subject to clause 7.7.5 all work done by any employee on any public holiday shall be paid for at the rate of double time and a-half at the ordinary full-
time rate of pay (with a minimum payment for 4 hours of work). 
 



 
174  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 18 October, 2002 
 
 
7.7.5 Time worked outside ordinary starting and ceasing times 
 
All time worked on any public holiday outside the ordinary starting and ceasing times for the day of the week on which the holiday falls shall be paid for 
at double the rate prescribed by the Award for that time worked outside the ordinary starting and ceasing times on any ordinary working day. 
 
7.7.6 Majority of attendance falling on a public holiday 
 
Where an employee is required to work on a public holiday and the majority of the attendance is worked on that day, the entire attendance shall be 
regarded as having been worked on the public holiday.  If the majority of the attendance does not fall on that day, the entire attendance shall be paid at 
the ordinary full-time rate of pay. 
 
7.7.7 Termination 
 
An employee who is dismissed or stood down during the month of December by the  employer and who is subsequently re-employed by the employer in 
the month of January of the next year will be paid at the rate of pay that the employee would have been entitled to prior to dismissal or being stood down 
for any public holiday that occurred during the period commencing from time of dismissal to the date of re-employment. 
 
7.7.8 Employees who do not work Monday to Friday of each week 
 

Employees who do not ordinarily work Monday to Friday of each week are entitled to public holidays as follows: 
 

(a) A full-time employee is entitled to either payment for each public holiday or a substituted day’s leave. 
 

(b) A part-time employee is entitled to either payment for each public holiday or a substituted day’s leave provided that the part-time employee 
would have been ordinarily rostered to work on that day had it not been a public holiday. 

 
(c) Where a public holiday would have fallen on a Saturday or a Sunday but is substituted for another day all employees who would ordinarily 

have worked on such Saturday or Sunday but who are not rostered to work on such day are entitled to payment for the public holiday or a 
substituted day’s leave. 

 
(d) Where Christmas Day falls on a Saturday or a Sunday and the public holiday is observed on another day an employee required to work on 

Christmas day (i.e. 25 December) is to be paid at the rate of double time. 
 

(e) Nothing in clause 7.7 confers a right to any employee to payment for a public holiday as well as a substituted day in lieu. 
 
7.7.9 Any employee, with 2 weeks’ or more of continuous service, whose  employment has been terminated by the employer or who has been stood 

down by  the employer during the month of December, and who is re-employed in January of the following year, shall be entitled to payment at 
the ordinary rate payable to that employee when they were dismissed or stood down, for any one or more of the following holidays, namely, 
Christmas Day, Boxing Day and New Year’s Day.  

 
PART 8 – TRANSFERS, TRAVELLING AND WORKING AWAY FROM USUAL PLACE OF WORK 
 
NOTE:  No provisions inserted in this Award relevant to this PART. 
 
PART 9 – TRAINING AND RELATED MATTERS 
 
9.1 Training  
 
The parties to this Award recognise that in order to increase the efficiency and productivity of the enterprise and also the national and international 
competitiveness of the industries covered by this award, a greater commitment to training and skill development is required.  Accordingly, the parties 
commit themselves to: 
 
9.1.1 developing a more highly skilled and flexible workforce; 
 
9.1.2 providing employees with career opportunities through appropriate training to acquire additional skills; and 
 
9.1.3 removing barriers to the use of skills acquired. 
 
PART 10 – OCCUPATIONAL HEALTH AND SAFETY MATTERS, EQUIPMENT, TOOLS AND AMENITIES 
 
10.1 Uniforms & protective clothing 
 
10.1.1 Where an employee is required to wear any special, distinctive, or protective clothing the uniform or clothing shall be supplied, maintained and 

laundered by the employer.  However, where employees are allowed to wear uniforms to and from work, employees shall launder those 
uniforms. 

 
10.1.2 A sufficient number and style of uniforms shall be supplied by the employer having regard to the nature of the work to be performed by the 

individual employee.  The uniforms and clothing shall be replaced as necessary subject to fair wear and tear. 
 
10.1.3 An employee shall sign a receipt for items of uniform and other property issued. 
 
10.1.4 The employee is required to return those uniforms and property on termination.  If the employee fails to do so, the employer shall be entitled to 

deduct the value (subject to fair wear and tear) of the uniforms and property from any monies due to the employee. 
 
10.2 Tools 
 
All tools and equipment required by the employees to perform their normal occupation shall be supplied by the employer. 
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10.3 First aid 
 
Adequate first aid facilities shall be maintained by the employer in accordance with the requirements of the Workplace Health and Safety Act 1995. 
 
10.4 Wet weather 
 
10.4.1 Employees prevented by wet weather from following their usual work shall be prepared to undertake other duties reasonably requested of them. 
 
10.4.2 When employees are required to work in the rain and by so doing get their clothes wet, they shall be paid double the ordinary rate of pay for all 

work so performed.  The payment shall continue until they finish work or are able to change into dry clothing. 
 
10.4.3 Clause 10.4 shall not apply where the employee has been supplied with adequate waterproof clothing. 
 
10.4.4 Clause 10.4 shall also not apply to employees whose usual job does not require work in the open who may intermittently be exposed to wet 

weather when servicing guests’ requirements. 
 
PART 11 – AWARD COMPLIANCE AND UNION RELATED MATTERS 
 
Preamble 
 
Clauses 11.1 and 11.2 replicate legislative provisions contained within the Act. In order to ensure the currency of existing legal requirements parties are 
advised to refer to sections 366, 372 and 373 of the Act as amended from time to time. 
 
11.1 Right of entry 
 
11.1.1 Authorised industrial officer 
 

(a) An authorised industrial officer is any Union official holding a current authority issued by the industrial registrar.  
 
(b) Right of entry is limited to workplaces where the work performed falls within the registered coverage of that particular organisation.  

 
11.1.2 Entry procedure 
 

(a) The authorised industrial officer is entitled to enter the workplace during normal business hours as long as: 
 

(i) the authorised industrial officer alerts the employer or other person in charge of the workplace to their presence;  and 
 
(ii) shows their authorisation upon request:  
 

(b) Clause 11.1.2(a)(i) does not apply if the authorised industrial officer establishes that the employer or other person in charge is absent.  
 

(c) A person must not obstruct or hinder any authorised industrial officer exercising their right of entry. 
 
(d) If the authorised industrial officer intentionally disregards a condition of clause 11.1.2 the officer may be treated as a trespasser. 

 
11.1.3 Inspection of records 
 

(a) An authorised industrial officer is entitled to inspect the time and wages record required to be kept under section 366 of the Act. 
 
(b) An authorised industrial officer is entitled to inspect such time and wages records of any former or current employee except if the employee: 

 
(i) is ineligible to become a member of the Union; or 
 
(ii) is a party to a QWA or ancillary document, unless the employee has given written consent for the records to be inspected; or  
 
(iii) has made a written request to the employer that they do not want their record inspected. 

 
(c) The authorised industrial officer may make a copy of the record, but cannot require any help from the employer. 
 
(d) A person must not coerce an employee or prospective employee into consenting, or refusing to consent, to the inspection of their records by 

an authorised industrial officer.  
 
11.1.4 Discussions with employees 
 
An authorised industrial officer is entitled to discuss with the employer, or a member or employee eligible to become a member of the officer’s 
organisation: 
 

(a) matters under the Act during working or non-working time; and   
 
(b) any other matter with a member or employee eligible to become a member of the Union, during non-working time.  

 
11.1.5 Conduct 
 
An authorised industrial officer must not unreasonably interfere with the performance of work in exercising a right of entry. 
 
11.2 Time and wages record 
 
11.2.1 An employer must keep, at the place of work in Queensland, a time and wages record that contains the following particulars for each pay period 

for each employee, including apprentices and trainees:  
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(a) the employee’s award classification;   
 
(b) the employer’s full name;  

 
(c) the name of the award under which the employee is working;   
 
(d) the number of hours worked by the employee during each day and week, the times at which the employee started and stopped work, and 

details of work breaks including meal breaks; 
 
(e) a weekly, daily or hourly wage rate – details of the wage rate for each week, day, or hour at which the employee is paid;  
 
(f) the gross and net wages paid to the employee;   
 
(g) details of any deductions made from the wages; and  
 
(h) contributions made by the employer to a superannuation fund 

 
11.2.2 The time and wages record must also contain: 
 

(a) the employee’s full name and address;  
 
(b) the employee’s date of birth;  
 
(c) details of sick leave credited or approved, and sick leave payments to the employee;  
 
(d) the date when the employee became an employee of the employer;  
 
(e) if appropriate, the date when the employee ceased employment with the employer; and 
 
(f) if a casual  employee’s entitlement to long service leave is worked out under section 47 of the Act – the total hours, other than overtime, 

worked by the employee since the start of the period to which the entitlement relates, worked out to and including 30 June in each year. 
 
11.2.3 The employer must keep the record for 6 years. 
 
11.2.4 Such records shall be open to inspection during the employer’s business hours by an inspector of the Department of Industrial Relations, in 

accordance with section 371 of the Act; or an authorised industrial officer in accordance with sections 372 and 373 of the Act. 
 
11.3 Union encouragement 
 
Clause 11.5 gives effect to section 110 of the Act in its entirety.  Consistent with section 110 a Full Bench of the Commission has issued a Statement of 
Policy on Union Encouragement (reported 165 QGIG 221) that encourages an employee to join and maintain financial membership of the Union. 
 
11.3.1 Documentation to be provided by employer 
 
At the point of engagement, an employer to whom this Award applies shall provide employees with a document indicating that a Statement of Policy on 
Union Encouragement has been issued by the Commission, a copy of which is to be kept on the premises of the employer in a place readily accessible by 
each employee. 
 
The document provided by the employer shall also identify the existence of a Union encouragement clause in this Award. 
 
11.3.2 Union delegates 
 
Union delegates and job representatives have a role to play within a workplace. The existence of accredited Union delegates and/or job representatives is 
encouraged. 
 
The employer shall not unnecessarily hinder accredited Union delegates and/or job representatives in the reasonable and responsible performance of their 
duties. 
 
11.3.3 Deduction of union fees 
 
Where arrangements can be entered into, employers are encouraged to provide facilities for the deduction and remittance of Union fees for employees 
who signify in writing to their employer, their desire to have such membership fees deducted from their wages. 
 
11.4 Display of award 
 
A copy of this Award  shall be displayed in a number of conspicuous places readily accessible to all employees. 
 
11.5 Trade union training leave 
 
Upon application to the employer by the employee after the application is endorsed by the Union and on giving at least one month’s notice, an employee 
shall be granted up to 5 working days’ leave (non-cumulative) at the ordinary full-time rate each calendar year to attend courses and seminars conducted 
and/or approved by the Trade Union Training Authority Incorporated or the relevant Union. 
 
The granting of leave shall be subject to the convenience of the employer and will not unduly affect the operations of the employer.  The number of 
employees eligible for this leave and when the leave will be taken shall be determined by the employer and the relevant Union. 
 
The scope, content and level of the course shall contribute to a better understanding of industrial relations within the employer’s operations. 
 
In granting leave, the employer is not responsible for any costs except the payment of extra remuneration where relieving arrangements are instituted to 
cover the absence of the employee. 
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This leave will not affect other leave granted to employees under this Award. 
 
Dated 11 September 2002. 
 
By the Commission, 
[L.S.] E. EWALD, 
Industrial Registrar. 

  
 
Operative Date:  30 September 2002 

 



Filename: no.7 18.10.02 
Directory: S:\QIRCDEV-BASE\qgig\2002\vol 171 
Template: H:\NORMAL.DOT 
Title: QGIG - Vol. 171 No. 7 18.10.02 
Subject:  
Author: Queensland Industrial Relations Commission 
Keywords:  
Comments:  
Creation Date: 15/10/2002 9:12:00 AM 
Change Number: 4 
Last Saved On: 17/01/2008 2:25:00 PM 
Last Saved By: TorrenVM 
Total Editing Time: 2 Minutes 
Last Printed On: 17/01/2008 2:25:00 PM 
As of Last Complete Printing 
 Number of Pages: 57 
 Number of Words: 41,717 (approx.) 
 Number of Characters: 214,426 (approx.) 

 


