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280  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 5 July, 2002 
 
 
This matter coming on for hearing before the Commission at Brisbane on 8 March 2002, this Commission awards as follows as from 8 April 2002:– 
 

PROPERTY MANAGEMENT AWARD QUEENSLAND – STATE 
 
ARRANGEMENT OF AWARD 
 
Subject Matter Clause No. 
 
PREAMBLE 
 
Minimum Entitlements 
Employment Agreements 
 
CLAUSE 1 – GENERAL PROVISIONS 
 
Title .............................................................................................................................................................................................................. 1.1 
Parties to Award........................................................................................................................................................................................... 1.2 
• Application of Award ........................................................................................................................................................................... 1.2.1 
• Who is an Employee? ........................................................................................................................................................................... 1.2.2 
• Enterprise Bargaining ........................................................................................................................................................................... 1.2.3 
• Union Encouragement Provisions ........................................................................................................................................................ 1.2.4 
Date of Operation......................................................................................................................................................................................... 1.3 
Award Posting.............................................................................................................................................................................................. 1.4 
Application of General Provisions .............................................................................................................................................................. 1.5 
General Terms and Conditions of Employment.......................................................................................................................................... 1.6 
• Definitions ............................................................................................................................................................................................ 1.6.1 
• Terms of Engagement........................................................................................................................................................................... 1.6.2 
• Termination of Employment ................................................................................................................................................................ 1.6.3 
• Working Time....................................................................................................................................................................................... 1.6.4 
• Record of Time Worked....................................................................................................................................................................... 1.6.5 
• Commitment to Training and Careers .................................................................................................................................................. 1.6.6 
• Superannuation ..................................................................................................................................................................................... 1.6.7 
• Long Service Leave .............................................................................................................................................................................. 1.6.8 
• Settlement of Disputes.......................................................................................................................................................................... 1.6.9 
Traineeships ................................................................................................................................................................................................. 1.7 
 
CLAUSE 2 – EMPLOYMENT STAGES 
 
Stage 1 Employment 
 
Application................................................................................................................................................................................................... 2.1 
Wages, Commission .................................................................................................................................................................................... 2.2 
Leave, Public Holidays, etc.. ....................................................................................................................................................................... 2.3 
• Annual Leave........................................................................................................................................................................................ 2.3.1 
• Sick Leave ............................................................................................................................................................................................ 2.3.2 
• Bereavement Leave .............................................................................................................................................................................. 2.3.3 
• Family Leave ........................................................................................................................................................................................ 2.3.4 
• Public Holidays..................................................................................................................................................................................... 2.3.5 
• Commencement of Entitlements .......................................................................................................................................................... 2.3.6 
Allowances................................................................................................................................................................................................... 2.4 
Hours of Duty .............................................................................................................................................................................................. 2.5 
• Ordinary Hours ..................................................................................................................................................................................... 2.5.1 
• Standby and Callout Hours................................................................................................................................................................... 2.5.2 
• Overtime ............................................................................................................................................................................................... 2.5.3 
 
Stage 2 Employment 
 
Application, Flexibility, Intent .................................................................................................................................................................... 2.6 
Opting Out of Stage 1 Employment ............................................................................................................................................................ 2.7 
 
CLAUSE 3 – WRITTEN EMPLOYMENT AGREEMENTS 
 
Minimum Requirements .............................................................................................................................................................................. 3.1 
Registration and Approval of Employment Agreements ............................................................................................................................ 3.2 
Failure to Comply ........................................................................................................................................................................................ 3.3 
 
SCHEDULE 1 
 
Application to register Agreement and/or Opt Out 
 
PREAMBLE 
 
Minimum Entitlements 
 
All employees are entitled to receive: 
 
• wages; 
• paid leave (annual, sick, bereavement, family); 
• public holidays. 
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The above entitlements may be negotiated away in some circumstances, but only within the terms of Stage 2 Employment. 
 
Employees are also entitled to receive: 
 
• occupational superannuation in addition to wages and/or commission; 
• long service leave. 
 
These entitlements may not be negotiated away under any circumstances. 
 
Employers are required to encourage their property management employees to be members of the Property Sales Association of Queensland, Union of 
Employees (PSAQ). 
 
Employment Agreements 
 
All employees who are entitled to any form of commission (or bonus or incentive payment) must have: 
 
• a written employment agreement; and 
• such agreement registered with and approved by the Secretary of the PSAQ, as set out in Clause 3. 
 
Registration of an Employment Agreement with the PSAQ shall not constitute membership of the PSAQ by the employee. 
 
CLAUSE 1 – GENERAL PROVISIONS 
 
1.1 Title 
 
This Award shall be known as the Property Management Award Queensland – State. 
 
1.2 Parties To Award 
 
1.2.1 Application of Award 
 
This Award shall apply throughout the State of Queensland to employees engaged in the listing, sale, auction, tender, purchase and/or leasing of real 
property and to their employers. 
 
The industrial organizations party to this Award, recognising the unique nature of the Real Estate Industry, have agreed upon conditions of employment 
contained in this Award that are best suited to the needs of employees and employers and reflect the non-standard nature of work in the industry. 
 
The parties to this Award have also agreed to confer on at least a quarterly basis for the purpose of reviewing the practical effects of the implementation 
of this Award and to take any agreed steps to ensure its efficient operation. 
 
This Award excludes any person employed principally as a clerk or for secretarial support. 
 
An employee previously employed under Parts A & B of the Property Sales Award Queensland – State is now employed under clause 1 and clauses 2.1 
to 2.5. 
 
An employee previously employed under Parts A & C of the Property Sales Award Queensland – State is now employed under clause 1 and clauses 2.6 
and 2.7. 
 
1.2.2 Who is an Employee? 
 
For the purpose of this Award, in addition to any Common Law definition or any definition prescribed by the Industrial Relations Act 1999 and any 
amendment thereto, any of the following shall be classified as an employee: 
 
Any person who, under the Property Agents and Motor Dealers Act 2000: 
 

(a) is, or is required to be, an employee of a Real Estate Agent or a Property Developer; and/or 
 
(b) is, or is required to be, a Registered Real Estate Salesperson; and/or 
 
(c) is, or is required to be, a Registered Property Developer Salesperson; and/or 
 
(d) holds, or is required to hold, a Real Estate Agent’s Licence (as an Employed Licensee or otherwise) and who is not the Principal Licensee. 

 
1.2.3 Enterprise Bargaining 
 
The Property Sales Association of Queensland, Union of Employees and the Queensland Real Estate Industrial Organisation of Employers, undertake to 
positively co-operate with employers and their employees who wish to establish a: 
 

(a) Written Employment Agreement as per the provisions of this Award; or 
 
(b) Certified Agreement under this Award as per the provisions of Chapter 6 of Part 1 of the Industrial Relations Act 1999 and any amendment 

thereto, 
 
to cover employees in the employer’s establishment. 
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1.2.4 Union Encouragement Provisions 
 
(a) Union Encouragement: 
 

(i) this clause gives effect to s. 110 of the Industrial Relations Act 1999 in its entirety.  Consistent with s. 110 a Full Bench of the Queensland 
Industrial Relations Commission has issued a Statement of Policy on Union Encouragement (reported 165 QGIG 221) that encourages an 
employee to join and maintain financial membership of an organisation of employees that has the right to represent the industrial interests of the 
employees concerned; 

 
(ii) in the case of this Award the relevant organisation of employees is the Property Sales Association of Queensland, Union of Employees; 
 
(iii) at the point of engagement, an employer to whom this Award applies shall provide employees with a document indicating that a Statement of 

Policy on Union Encouragement has been issued by the Queensland Industrial Relations Commission, a copy of which is to be kept on the 
premises of the employer in a place readily accessible by the employee; and 

 
(iv) the document provided by the employer shall also identify the existence of a union encouragement clause in this Award. 

 
(b) Union Delegates: 
 

(i) union delegates and job representatives have a role to play within a workplace.  The existence of accredited union delegates and/or job 
representatives is encouraged; and  

 
(ii) the employer shall not unnecessarily hinder accredited union delegates and/or job representatives in the reasonable and responsible performance 

of their duties. 
 
(c) Deduction of Union Fees: 
 

(i) where arrangements can be entered into, employers are encouraged to provide facilities for the deduction and remittance of union fees for 
employees who signify in writing to their employer, their desire to have such membership fees deducted from their wages. 

 
1.3 Date of Operation 
 
This Award shall take effect and have the force of law as from 8 April 2002. 
 
1.4 Award Posting 
 
A true copy of this Award shall be exhibited in a conspicuous and convenient place on the premises of the employer so as to be easily read by employees. 
 
1.5 Application of General Provisions 
 
General provisions shall apply to all employees and their employers irrespective of whether other conditions of employment are covered by Stage 1 
Employment or Stage 2 Employment. 
 
1.6 General Terms and Conditions of Employment 
 
1.6.1 Definitions 
 
“Letting and/or Management of Real Property” shall mean the duties carried out by an employee whose principal responsibilities include, but are not 
limited to, the external duties relating to letting of premises both residential and commercial, negotiating and collection of rents, inspections with and for 
tenants, property maintenance, and control of tenancies, however it excludes any person employed principally as a clerk or for secretarial support. 
 
“Rental Assistant” shall mean an employee appointed as such and who is engaged in the Letting and/or Management of Real Property who carries out 
duties under limited supervision and who is responsible and accountable for their work under the broad scrutiny and authorised direction of a more senior 
person.  Indicative educational qualifications would be six (6) modules in Property Management. 
 
“Property Management Trainee” and “Traineeships” shall bear the meaning as provided within clause 1.7. 
 
“Property Manager” shall mean an employee appointed as such and who is engaged in the Letting and/or Management of Real Property, who will 
generally have had at least two (2) years’ experience in this field, who carries out duties with minimal supervision and who exercises initiative and 
judgement in performing their role.  Indicative educational qualifications would be Certificate 4 in Property Management. 
 
“Senior Property Manager” shall mean an employee appointed as such and who is engaged in the Letting and/or Management of Real Property who 
carries out complete management of a rent roll and all property management functions as authorised by the employer.  Indicative educational 
qualifications would be a Diploma of Business (Real Estate Management). 
 
“Full-time employee” shall mean an employee who is engaged to work 38 ordinary hours per week. 
 
“Part-time employee” shall mean an employee who is engaged to work between 16 and 32 hours per week. 
 
“Casual employee” shall mean an employee who is engaged and paid by the hour, and for less than 38 hours per week. 
 
“Industrial Organisation of Employees” shall mean the Property Sales Association of Queensland, Union of Employees (I) or successors or assigns.   
 
“Industrial Organisation of Employers” shall mean the Queensland Real Estate Industrial Organisation of Employers, (QREIOE) or successors or assigns. 
 
1.6.2 Terms of Engagement 
 
(a) At the point of engagement the employer shall stipulate in either a letter of appointment or an employment agreement whether the employee: 
 

(i) is full-time or part-time or casual; and 
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(ii) is either a Property Management Trainee, or a Rental Assistant or a Property Manager or a Senior Property Manager; and 
 
(iii) for all classifications other than Property Management Trainee: 
 

(A) whether a probationary period applies; and 
 
(B) the length of any probationary period. 

 
(b) Length of probationary periods: 
 

(i) for a Property Management Trainee, the probationary period shall be as determined under the Training and Employment Act 2000; and 
 
(ii) for all other classifications the normal probationary period would be the first three (3) months’ employment with the employer, however a 

shorter, or longer, or no probationary period may be agreed in writing between the parties. 
 
(c) During any probationary period both parties will review the work performance to ascertain the employee’s suitability to the employer’s business.  

Within any probationary period the employer shall provide training and assistance to the employee to aid in the employee’s assimilation into the job.  
This shall not affect the right of either party to terminate the Contract of Employment during the probationary period in accordance with clause 1.6.3. 

 
1.6.3 Termination of Employment 
 
In cases of redundancy the terms and conditions of the decision of the Full Bench of the Commission dated 16 June 1987 and published in QGIG Vol. 
125, Folios 1119-1121 as amended by 125 QGIG 1377 and 126 QGIG 188 shall apply under this Award.  A copy of the aforementioned decision shall be 
displayed in the employer’s place of business so as to be easily read by employees. 
 
Property Management Trainees shall only be terminated in accordance with the provisions of the Training and Employment Act 2000. 
 
In all other cases the following minimum notice periods shall be given by either party of termination of employment or the equivalent wages paid or 
forfeited in lieu thereof: 
 
Period of Continuous Service Period of Notice 
 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 
 
In the case of termination of an employee by an employer, where the employee is over 45 years of age and has completed at least 2 years’ continuous 
service with the employer, the above notice periods shall be increased by one week. 
 
The period of notice shall not be counted as annual leave. 
 
For employees remunerated by wage and commission or commission only, the amount to be paid or forfeited in cases of an employee covered by a 
registered employment agreement under clause 3 is to be calculated as follows: 
 
(a) for an employee who was continuously employed by the employer for three (3) months or more immediately before the termination – the average 

weekly remuneration in the three (3) months before termination; or 
 
(b) for an employee who was continuously employed by the employer for a period of less than three (3) months – the average weekly remuneration in 

that period. 
 
In cases of dishonesty, drunkenness, disobedience, refusal of duty, neglect or misconduct by any employee, termination shall be immediate and the 
employee entitled to wages and any annual leave due up to the time of termination. 
 
1.6.4 Working Time 
 
(a) Meal Breaks and Rest Pauses: 
 

(i) employees who are engaged to work five (5) hours or more in a day will be entitled to an unpaid meal break of between 30 and 60 minutes to be 
taken between the fourth and sixth hours after they have commenced work; and 

 
(ii) twice daily rest pauses of ten minutes duration may be taken at the employee’s discretion at times which will not interfere with the continuity of 

work. 
 
(b) Casual Employment: 
 

(i) The minimum period of engagement for a casual employee shall be two (2) hours per engagement. 
 
1.6.5 Record of Time Worked 
 
The employer shall keep and have available a complete record of all employees subject to this Award in accordance with section 366 of the Industrial 
Relations Act 1999 and any amendment thereto.  Such Record shall be open to inspection during working hours by an officer of the industrial 
organisation duly authorised under section 371 of the Industrial Relations Act 1999 and any amendment thereto. 
 
1.6.6 Commitment to Training and Careers 
 
Both Industrial Organisations with rights under this Award commit to working with the industry professional body, the Real Estate Institute of 
Queensland (REIQ), and any other professional bodies they may agree upon from time to time, to continue the development of careers and professional 
standards within the industry. 
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1.6.7 Superannuation 
 
Employees shall be entitled to occupational superannuation in accordance with the provisions of the Occupational Superannuation Guarantee 
(Administration) Act 1992: 
 
Provided that, where payable, occupational superannuation shall be paid in addition to all wages, leave entitlements and/or commission entitlements. 
 
1.6.8 Long Service Leave 
 
All employees covered by this Award shall be entitled to Long Service Leave on full pay under, subject to, and in accordance with the provisions of the 
Industrial Relations Act 1999 and any amendment thereto: 
 
Provided that, in the case of employees remunerated wholly or partially on the basis of commission payment “full pay” shall mean the average weekly 
earnings calculated over the five (5) years of employment immediately preceding the date upon which the leave is taken, except that the highest earnings 
year of employment and the lowest earnings year of employment in that period shall not be taken into account. 
 
Commission earnings paid prior to, or subsequent to, the five (5) year period shall not be taken into account unless they were due and payable during that 
period. 
 
An employee may be paid for all or part of an entitlement to long service leave instead of taking the leave or part of the leave if the employee and 
employer agree by a signed agreement. 
 
1.6.9 Settlement of Disputes 
 
(a) In the event that any dispute arising from the Contract of Employment is unable to be resolved between the employer and employee the following 

procedure shall apply: 
 

(i) the parties shall refer the matter to representatives of the respective industrial organisations who shall attempt to assist in a resolution by 
conciliation; and 

 
(ii) should such conciliation fail, the matter shall be referred to the Queensland Industrial Relations Commission in accordance with the provisions 

of the Industrial Relations Act 1999 and any amendment thereto.  A decision of the Industrial Relations Commission will be binding on the 
relevant parties. 

 
(b) Unless a bona fide safety issue is involved, work shall proceed as normal while any of the foregoing procedures is being followed and such 

continuation of work shall not prejudice the final settlement of the matter. 
 
(c) For the purpose of clause 1.6.9, contact details for the Registered Office (as varied from time to time) of the parties to this Award shall be included in 

this Award: 
 

(i) PSAQ: 
• Phone (07) 3841 6977; Fax (07) 3841 3799; or 
• Phone (07) 3219 3077; Fax (07) 3219 1760. 

 
(ii) QREIOE: 

• Phone (07) 3831 8628; Fax (07) 3832 2983. 
 

1.7 Traineeships 
 
1.7.1 Objectives and Application 
 
The objective of the Traineeship provisions is to establish a system of traineeships which provide approved training in conjunction with employment in 
order to enhance the skill levels and future employment prospects of trainees. 
 
The system is neither designed nor intended that existing employees be prevented from participating in traineeship arrangements or be displaced from 
employment by trainees. 
 
These provisions shall only apply to trainees who are registered with the Training Recognition Council. 
 
1.7.2 Definitions 
 
For the purpose of clauses 1.7.2 and 1.7.5 only, “Act” shall mean the Training and Employment Act 2000. 
 
“Australian Qualifications Framework (AQF)” shall mean a national system of recognition for the issue of vocational credentials. 
 
“Competency Based Training” is a way of approaching vocational training that places primary emphasis on what a person can actually do as a result of 
training (outcome) and as such represents a shift away from an emphasis on the processes and time involved in training (the inputs). 
 
“Course of Instruction” shall mean the training programs approved from time to time by the Training Recognition Council including the minimum 
training requirements for each AQF level.  Trainees undertaking a Course of Instruction shall be entitled to an AQF level 4 outcome. 
 
“Training Recognition Council” shall bear the meaning and powers as defined in the Act. 
 
“Training Agreement” shall bear the meaning contained in the Act. 
 
“Training Record” shall bear the meaning contained in section 20 of the Training and Employment Regulation 2000. 
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1.7.3 Training Conditions 
 
(a) The Property Management Trainee shall undertake a course of instruction as approved by the Training Recognition Council. 
 
(b) The employer agrees to ensure the necessary support and supervision and that officers of the Department of Employment and Training shall monitor 

the overall traineeship and that the training record will be used as part of this monitoring process. 
 
(c) The training outcomes associated with the course of instruction are flexible and will lead to the issue of a credential by the Supervising Registered 

Training Organisation in accordance with the Australian Qualifications Framework.  Successful completion of the traineeship shall be based on the 
achievement of competence and the minimum training requirements within the course of instruction for each AQF level and will be certified by the 
Training Recognition Council. 

 
1.7.4 Wage Rates 
 
(a) General: 
 

(i) for the duration of the traineeship, Property Management Trainees shall receive a rate of pay equal to eighty percent (80%) of the rate prescribed 
for a Property Manager, with these amounts rounded off to the nearest ten (10) cents; 

 
(ii) junior rates of pay shall not apply to Property Management Trainees; 
 
(iii) on successful completion of the traineeship, Property Management Trainees shall be deemed to be entitled to the rate for a Property Manager; 
 
(iv) in addition to the above, an employee and an employer may agree in writing to a system of payment by commission against which the Award 

rate earnings may be offset as outlined in clause 2.2.2 and clause 3; and 
 
(v) all other conditions of clauses 2.1 to 2.5 shall apply. 

 
(b) Existing Employees: 
 

All existing employees are able to participate in traineeship arrangements.  Notwithstanding the above, no employee shall lose income as a result of 
conversion to a traineeship program.  Existing employees whose Training Contract is cancelled in accordance with the provisions of section 60 of the 
Training and Employment Act 2000 shall be offered reinstatement in their previous position in accordance with that section. 

 
(c) Part-time Arrangements: 
 

Property Management Trainees may be engaged on part-time arrangements with the consent of the Training Recognition Council and be 
remunerated on a part-time basis in accordance with the provisions of this Award. 

 
1.7.5 Assessment and Review 
 
Any dispute or grievance arising from difficulties in translation, assessment, progression through the levels or the achievement of competence shall be 
addressed through the policy of the Training Recognition Council and the processes of the Act. 
 
CLAUSE 2 – EMPLOYMENT STAGES 
 
STAGE 1 EMPLOYMENT 
 
2.1 Application 
 
Clauses 2.1 to 2.5 shall apply to all employees other than those whose employment conditions are covered by an Agreement registered in accordance 
with the provisions of clauses 2.6 and 2.7. 
 
2.2 Wages, Commission 
 
2.2.1 Wage Rates 
 
(a) Classification:  Southern Division, Eastern District 
 

Property Manager .......................................................................................... not less than $518.00 per week 
Property Management Traineeship ............................................................... 80%  of the weekly rate for a Property Manager 
(refer to Clause 1.7.4) 
Rental Assistant ............................................................................................. 90%    " " " " 
Senior Property Manager............................................................................... 110%  " " " " 

 
Junior Employees: 

 
18 years of age ............................................................................................... 60%   " " " " 
19 years of age ............................................................................................... 70%   " " " " 
20 years of age ............................................................................................... 80%   " " " " 
and thereafter at the appropriate rate. 

 
(b) Junior rates of pay shall not apply to Property Management Trainees. 
 
(c) Award wage rates shall be rounded to the nearest ten (10) cents. 
 
(d) A part-time employee shall be paid one thirty-eighth (1/38th) of the relevant classification wage rate, as set out above, for each ordinary hour worked.  

Additionally, a part-time employee shall receive all the other entitlements of a Full-time employee, on a pro rata basis. 
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(e) A casual employee shall be paid one thirty-eighth (1/38th) of the relevant classification wage rate, as set out above, with a 23% loading, for each 

ordinary hour worked.  A casual employee shall not receive any of the paid leave entitlements of a full-time employee. 
 
(f) No person employed as a Rental Assistant, Property Manager or Senior Property Manager shall suffer any reduction in wages as a result only of the 

coming into operation of this Award. 
 
2.2.2 Commission Earnings 
 
(a) If at any time an employee will be entitled to receive commission, the employer and the employee shall reach agreement as to the amount of 

commission to be paid and the method of its calculation.  The terms of any such commission agreement (Agreement) shall be in writing as per clause 
3. 

 
(b) Where the Agreement involves commission payments being offset against wages the Agreement must: 
 

(i) specify whether leave entitlements are to be offset against commission; 
 
(ii) be signed by the parties; and 
 
(iii) be registered with the PSAQ. 
 

(c) If the Agreement fails to specify whether payment for leave entitlements is to be offset against commission, the payment for leave entitlements shall 
not be offset against commission. 

 
(d) It will be the responsibility of the employer to ensure that the Agreement is signed by both parties. 
 
(e) Notwithstanding the provisions of clause 2.2.3, until the Agreement is lodged with the PSAQ: 
 

(i) the employer must pay, on a weekly basis, not less than the award classification rate of pay; and 
 

(ii) if commission is paid in any one week it may be offset against the weekly wage payable for that week only. 
 
2.2.3 Payment of Wages 
 
Wages shall: 
 
(a) be paid weekly, fortnightly or monthly in accordance with the employee’s award classification. 
 
(b) if employment has been terminated, be paid to any former employee no later than three (3) days after termination of employment. 
 
2.2.4 Payment of Commission 
 
Where an agreement is registered in accordance with clause 3 commission earnings shall: 
 
(a) be paid to the employee no later than 30 days after payment is made to the employer. 
 
(b) if employment has been terminated, be paid to any former employee no later than three (3) days after payment is made to the employer. 
 
2.2.5 Divisional and District Parities 
 
Employees located outside the Southern Division, Eastern District shall be paid an additional weekly amount in accordance with the following schedule: 
 
 Per Week 
  $ 
Southern Division, Western District..............................................................................................................1.05 
Mackay Division............................................................................................................................................0.90 
Northern Division, Eastern District ...............................................................................................................1.05 
Northern Division, Western District..............................................................................................................3.25 
 
The above Divisions and Districts are as defined by the Queensland Industrial Relations Commission. 
 
2.3 Leave, Public Holidays, Etc. 
 
2.3.1 Annual Leave 
 
(a) At the end of each year of employment a full-time employee shall be entitled to a period of four (4) weeks, exclusive of public holidays, annual leave 

on full pay.  Annual leave may, by mutual consent, be taken in two or more periods, provided that one period is of at least one week’s duration. 
 
(b) Payment for annual leave shall be: 
 

(i) at the employee’s relevant Award rate plus a further 17.5%; or 
 

(ii) at the employee’s average weekly rate of pay (including both wages and commission) during the 12 months prior to taking the leave, 
 

whichever is the higher. 
 
(c) In the event of termination of employment, employees shall be paid for all annual leave owing (exclusive of public holidays which may fall during 

the period) calculated in accordance with clause 2.3.1(a) or 2.3.1(b). 
 
(d) If the employment is terminated before a full entitlement to annual leave becomes due, the employee shall be paid: 
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(i) one-twelfth (1/12th) of the award rate earnings over the period of employment, plus a further 17.5%, or 
 

(ii) one-twelfth (1/12th) of actual earnings, 
 

whichever is the higher. 
 
(e) Part-time employees shall be entitled to annual leave on a pro rata basis. 
 
2.3.2 Sick Leave 
 
(a) An employee is entitled to: 
 

(i) at least eight (8) days’ sick leave on full pay for each completed year of employment with an employer; and 
 

(ii) for each completed period of employment of less than a year – at least one (1) day’s sick leave on full pay for each completed six (6) weeks of 
employment with an employer. 

 
(b) The employee’s entitlement is conditional on: 
 

(i) the employee promptly notifying the employer of: 
 

(A) any illness that will cause the employee to be absent from work; and 
 

(B) the approximate period for which the employee will be absent; and 
 

(ii) if the employee is absent for more than two (2) days: 
 

(A) the employee giving the employer a doctor’s certificate about the nature of the illness and the approximate period for which the employee 
will be absent; or 

 
(B) the employee giving the employer other evidence of the illness to the employer’s satisfaction; or 
 
(C) sick leave shall be cumulative, provided that an employer shall not be obliged to pay an employee for more than thirteen weeks’ absence 

due to illness in any one year. 
 

(c) Payment for sick leave shall be: 
 

(i) at the employee’s relevant Award rate; or 
 
(ii) at the employee’s average weekly rate of pay during the twelve (12) months prior to taking the leave, 

 
whichever is the higher. 

 
(d) Part-time employees shall be entitled to sick leave on a pro rata basis. 
 
2.3.3 Bereavement Leave 
 
An employee shall on the death within Australia (or outside Australia where the employee travels to the funeral) of a wife, husband, father, mother, 
father-in-law, mother-in-law, brother, sister, child or step-child, be entitled on notice to leave up to and including the day of the funeral for such relation.  
Any such leave taken of up to two working days’ duration shall not cause a reduction in the weekly remuneration of the employee. 
 
The words “wife” and “husband” shall include a person, including a person of the same sex, who lives with the employee as a de facto wife or husband. 
 
2.3.4 Family Leave 
 
The provisions of the Family Leave Award shall apply. 
 
2.3.5 Public Holidays 
 
The following days shall be regarded as public holidays for the purposes of this Award: 
 

• New Year’s Day, Australia Day, Anzac Day, Labour Day, Good Friday, Easter Saturday, Easter Monday, the horticultural and industrial show 
day, or any day appointed under the Holidays Act 1983 to be kept in place of any such holiday. 

 
In the event that an employee does not work on any or all of the above-mentioned public holidays such day(s) shall still be counted as days worked for 
the purposes of calculating the number of days worked within a four weekly cycle. 
 
Where an employee is specifically instructed to work on any of the above-mentioned public holidays, the employee shall be paid an amount of at least 
one fifth of the relevant classification weekly wage rate multiplied by 2.5.  Pro rata payment may be made if less than a full day’s work is required but in 
no case shall payment be less than one-tenth of the relevant classification weekly wage rate multiplied by 2.5. 
 
2.3.6 Commencement of Entitlements 
 
Entitlements under clauses 2.3.1 to 2.3.5 commenced to accrue from 1 July 1997, or from the date of engagement, whichever was the later. 
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2.4 Application, Flexibility, Intent 
 
2.4.1 Car Allowance 
 
(a) Where an employer requires an employee to use the employee’s own motor vehicle in the course of employment the employer and employee shall, 

upon commencement of employment, or when this Award comes into operation, agree in writing on a method of payment for reimbursement of the 
costs of using that motor vehicle in the course of their employment. 

 
(b) Until such time as an agreement is in force: 
 

(i) the employee shall be entitled to a cents-per-kilometre allowance for all use of the employee’s own motor vehicle in the course of employment; 
and 

 
(ii) the cents-per-kilometre allowance payable to the employee shall be calculated from the “Rates per business kilometre” published by the 

Australian Taxation Office (ATO) for the purpose of claiming work related car expenses. 
 
(iii) The allowance is not limited as to the total number of kilometres per year. 

 
(c) Where an employee claims the car allowance as per clause 2.4.1(b)(i) and clause 2.4.1(b)(ii) the employee shall keep a record of all such usage 

which will show: 
 

(i) the date and odometer reading of the first such usage of the car at the commencement of the log book; 
 
(ii) the date and commencement and final odometer reading for each day on which the allowance is claimed; 
 
(iii) total business kilometres each day; 
 
(iv) the purpose of each usage; and 
 
(v) the signature of the employee, certifying the usage. 

 
2.4.2 Mobile Telephone Allowance 
 
Where an employer requires an employee to use the employee’s own mobile telephone in the course of employment the employer and employee shall, 
upon commencement of employment, or when this Award comes into operation, agree in writing on a method of payment for reimbursement of the costs 
of using that mobile telephone in the course of their employment. 

 
If a written agreement is not made as prescribed above and use of a mobile telephone is a requirement of the position, the employer shall cover all the 
costs of ownership, network access, maintenance and payment of work-related accounts for this telephone. 
 
2.4.3 Standby and Callout Allowances 
 
Where an employer requires an employee to be on standby and/or to be called out outside of ordinary hours of duty the employer and employee shall, 
upon commencement of employment, or when this Award comes into operation, agree in writing on a method of payment for the employee being on 
standby and/or being called out. 
 
2.5 Hours of Duty 
 
2.5.1 Ordinary Hours 
 
The ordinary hours of duty shall not exceed an average of 38 per week over a four (4) week cycle, and may be worked on any five (5) days of the seven 
(7) days in each week.  An employee shall be entitled to take at least two (2) consecutive days off in each fortnight. 
 
2.5.2 Standby and Callout Hours 
 
If an employee is on standby and/or called out outside of ordinary hours of duty and: 
 
(a) the employee is paid an allowance for being on standby and/or being called out, the time during which the employee is on standby and/or called out 

shall not count towards an accrual of ordinary hours of duty; 
(b) the employee is not paid an allowance for being on standby and/or being called out, the time during which the employee is on standby and/or called 

out shall count towards an accrual of ordinary hours of duty. 
 
2.5.3 Overtime 
 
Where any time is worked in excess of: 
 

(a) for a part-time employee, 128 hours over a four (4) week cycle, the employee shall be granted equivalent paid time off in lieu, of the amount 
which exceeds 128 hours; or 

 
(b) for a full-time employee, 152 hours over a four (4) week cycle, the employee shall be granted equivalent paid time off in lieu, of the amount 

which exceeds 152 hours. 
 

If the time off in lieu is not granted within a period of 28 days following the period within which it became due, or if the benefit of the 28 day period to 
take time off in lieu is waived, the overtime shall be paid for at the rate of time and one-half for the first eight (8) hours and double time thereafter. 
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STAGE 2 EMPLOYMENT 
 
2.6 Application, Flexibility, Intent 
 
2.6.1 Flexible Employment Arrangements 
 
Stage 2 Employment allows employers and employees covered by this Award to arrive at arrangements which differ from the provisions of Stage 1 
Employment and, subject to such arrangements being registered as prescribed, to apply those arrangements in lieu of clauses 2.1 to 2.5. 
 
2.6.2 Statement of Intent 
 
Stage 2 Employment is designed to recognise the unique nature of the Real Estate Industry, and practices and procedures which have been accepted and 
proven over time, including the payment of total or partial commission based upon transactions and performance. 
 
2.7 Opting Out of Stage 1 Employment 
 
2.7.1 Qualifying to Opt Out 
 
Where it can be demonstrated that an employee: 
 

(a) has at least three (3) months’ full-time equivalent recent experience in the industry and a historical earning capacity in excess of 115% of the 
award rate of pay prescribed for a Property Manager; or 

 
(b) can demonstrate a personal work history: 

 
(i) outside the real estate industry; or 
 
(ii) in the case of someone who holds a Real Estate Agent’s Licence, 

 
which would provide a reasonable expectation of an earning capacity in excess of 115% of the award rate of pay prescribed for a Property 
Manager; or 

 
(c) is guaranteed by the employer to earn more than 115% of the award rate of pay prescribed for a Property Manager during each year of 

employment (or part thereof), 
 

the employee and the employer may freely elect to alter in part or totally the provisions of clauses 2.1 to 2.5, subject to the conditions set out in clause 3. 
 
2.7.2 Traineeships 
 
Employees may not opt out during the period of a Traineeship. 
 
CLAUSE 3 – WRITTEN EMPLOYMENT AGREEMENTS 
 
3.1 Minimum Requirements 
 
3.1.1 Make and Register an Agreement 
 
In the case of any person who is employed: 
 

(a) under Stage 1 Employment on a commission earnings arrangement; or 
 
(b) under Stage 2 Employment, 

 
the employer shall provide a written Employment Agreement (Agreement) in triplicate for each person so employed, and: 
 

(c) the employer and employee shall sign each copy of the Agreement; and 
 
(d) each party shall retain one copy of the Agreement; and 
 
(e) one copy of the Agreement shall be forwarded to the PSAQ for registration, as set out below. 
 

3.1.2 Registration of an Agreement is not PSAQ Membership 
 
Registration of an Employment Agreement with the PSAQ shall not constitute membership of the PSAQ by the employee.  However an employer shall 
encourage the employee to be a member of the PSAQ, as outlined in clause 1.2.4. 
 
3.2 Registration and Approval of Agreements 
 
3.2.1 Process 
 
(a) Any Agreement reached under clause 3 shall: 
 

(i) be in the prescribed form as set out in Schedule 1 to this Award; 
 
(ii) operate from: 
 

(A) the date of the Agreement; or 
 
(B) such other date as approved by the Secretary of the PSAQ; 
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(iii) be lodged by the employer with the PSAQ for approval and registration within seven (7) days of the date on which the Agreement is to 
commence. 

 
(b) A decision on the approval of the Agreement by the Secretary of the PSAQ shall be made and notified to the parties, within 21 days of the date of 

lodgement. 
 
(c) A record of all Agreements approved shall be kept in a register to be maintained by the PSAQ. 
 
3.2.2 Stage 1 Employment 
 
(a) Where an employee is employed under clauses 2.1 to 2.5, and is entitled to commission, the written Agreement reached in accordance with clause 

2.2.2 shall: 
 

(i) be subject to approval, by the Secretary of the PSAQ, as meeting the provisions of clause 1 and clauses 2.1 to 2.5, as well as the requirements of 
the Industrial Relations Act 1999 and the Occupational Superannuation Guarantee (Administration) Act 1992 (and any amendments thereto); 

 
(ii) provide terms and conditions which are in addition to the minimum entitlements prescribed byclauses 2.1 to 2.5; 
 
(iii) cease to operate after three (3) years unless the parties: 

 
(A) nominate a shorter period at the time of entering into the agreement; or 
 
(B) mutually agree to terminate the agreement. 

 
(b) Agreements which were in force, prior to the commencement of this Award, under the provisions of Part B of the previous Property Sales Award 

Queensland – State, shall expire: 
 

(i) in accordance with the provisions of the previous Award; or 
 
(ii) by 8 April 2005. 

 
3.2.3 Stage 2 Employment 
 
(a) Where an employee is employed under clauses 2.6 and 2.7 the written Agreement reached in accordance with clause 2.7 shall: 
 

(i) be subject to approval, by the Secretary of the PSAQ, as meeting the requirements of clause 2.7; 
 
(ii) apply for no longer than 12 months (or such longer period as may be approved by the Secretary of the PSAQ, at the Secretary’s sole discretion, 

for administrative purposes); 
 
(iii) be re-registered in: 
 

(A) its current form; or 
 
(B) a re-negotiated form, 

 
at least every 12 months, as per the provisions of clause 2.7 and clause 3.2; 
 

(iv) provide conditions which, overall, provide at least equal benefits to the average good employee as set out in clauses 2.1 to 2.5. 
 

3.2.4 Stage 1 and Stage 2 Employment 
 
(a) It will be the responsibility of the employer to ensure that the Agreement is signed by both parties. 
 
(b) Notwithstanding the provisions of clause 2.2.3, until the Agreement is lodged with the PSAQ: 
 

(i) the employer must pay, on a weekly basis, not less than the Award classification rate of pay; and 
 

(ii) if commission is paid in any one week it may be offset against the weekly wage payable for that week only. 
 

(c) An Agreement reached under clause 3.2.2(a) or 3.2.3(a) shall: 
 

(i) be investigated by the Secretary of the PSAQ as deemed appropriate; 
 
(ii) be referred, in the event that the Secretary of the PSAQ is not satisfied that the Agreement meets the required criteria, to the Secretary of the 

QREIOE.  They may then jointly: 
 

(A) agree that the Agreement should be approved; or 
 
(B) refer the Agreement to the Queensland Industrial Relations Commission in the event that they cannot agree that approval should be 

withheld; or 
 
(C) suggest alterations to the Agreement which would meet the required criteria; or 
 
(D) agree that the Agreement does not meet the required criteria and refer the Agreement back to the parties for further action if the parties so 

require. 
 
(iii) cease to operate if the PSAQ and QREIOE agree, or the Queensland Industrial Relations Commission determines, that the Agreement does not 

meet the necessary criteria and refuses to register the Agreement; 
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(iv) be accompanied by a registration fee (for administration and processing) as agreed between the parties to this Award. 
 

(d) By signing Schedule 1 the employee hereby authorises the employer to: 
 

(i) pay the prescribed registration fee; and 
 

(ii) deduct 50% of the registration fee from any monies owing to the employee. 
 
(e) The industrial organisations defined in clause 1.6.1 shall determine an apportionment of the registration fee, to ensure that the following 

administrative expenses are able to be met: 
 

(i) consultation with employees and employers with a view to the establishment and/or renegotiation of Certified Agreements, as per clause 1.2.3; 
 
(ii) review of agreements submitted to the PSAQ for registration and/or approval; 
 
(iii) approval of agreements; 
 
(iv) notification of approval/non-approval of Agreements to employees and/or employers; 
 
(v) registration of Agreements; 
 
(vi) database entry and filing of registered agreements; 
 
(vii) database entry and filing of amendments to registered agreements during the term of their operation; 
 
(vii) notification of renewal of registered agreements to employees and/or employers; 
 
(ix) archiving of Agreements for six years after the expiry of such registered agreements; 
 
(x) ongoing provision of copies of registered agreements at the request of employees and/or employers; 
 
(xi) ongoing provision of true copies of registered agreements to industrial tribunals, courts, etc., as the case may be; and 
 
(xii) assistance to employees and employers in settlement of disputes, as per clause 1.6.9. 

 
3.2.5 Review of Decision to Withhold Approval 
 
Any person aggrieved by a joint decision of the PSAQ and QREIOE Secretaries to withhold approval of an Agreement may seek a review of that 
decision, within twenty-one (21) days of receiving advice from the Secretary of the PSAQ, by the Queensland Industrial Relations Commission. 
 
3.2.6 Amendment of Terms of Employment 
 
(a) Where the parties to any registered Agreement agree during the life of the Agreement to amend or replace the Agreement, the amended or 

replacement Agreement shall: 
 

(i) be prepared, signed and forwarded to the PSAQ in accordance with clause 3.1; and 
 
(ii) conform with the requirements of this Award applicable to the existing Agreement; and 
 
(iii) amend or replace the existing Agreement for the remainder of the life of the existing Agreement. 

 
(b) For the purpose of this clause only, clause 3.2.4(c)(iv) shall not apply (i.e. no fee shall be payable). 
 
3.2.7 Transmission of Business 
 
Where a business is transmitted from one employer to another employer any existing registered Agreement/s between the former employer and 
employee/s of that employer shall remain in force between the employees whose services are engaged by the new employer, unless those parties agree 
that different conditions are to apply, in which case new Agreements shall be registered, if so required, under the terms of this Award. 
 
3.2.8 Termination of Employment 
 
Registered Agreements are not transferable other than in circumstances outlined in clause 3.2.7.  Where a termination of employment occurs in other 
circumstances, any existing registered Agreement shall cease to operate. 
 
3.3 Failure to Comply 
 
Failure to comply with the registration and approval requirements of clause 3 shall: 
 
(a) prevent an employer from offsetting wages against commissions paid; and 
 
(b) require an employer to meet all of the requirements of Stage 1 Employment (clauses 2.1 to 2.3). 
 
(c) mean that any agreement entered into between the parties shall be operative only to the extent that the agreement does not conflict with the 

provisions of this Award. 
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Property Management Award Queensland – State 
SCHEDULE 1 – APPLICATION TO REGISTER AGREEMENT AND/OR OPT OUT 

PARTIES 

Employer Please PRINT  clearly:  Employee/Phones Please PRINT  clearly: 
Employer (Personal) 

Name   First/Middle/Last 
Names  

Company Name   Home Address  

ABN     
Employer Trading 

Name     Postcode 

   Personal eMail Address  

Office Address   Employee’s Mobile 
Phone  

   Employee’s Home 
Phone  

  Postcode  Office Phone  

Office eMail Address   Office Fax  

 

NEW APPLICATION OR AMENDMENT ? 
Tick ONE box only: 

   This is a new application; OR 
   This is a amendment (as per Clause 3.2.6). 

 

 

WHICH STAGE OF THE AWARD APPLIES ? 
Tick ONE box only: 

   Stage 1 (all conditions of Stage 1 Employment apply); OR 
   Stage 2 (opting out of one or more conditions of Stage 1 Employment). 

 

 

 

 

 

 

STAGE 1 EMPLOYMENT ONLY 
Stage 1 Employment (clauses 2.1 to 2.5) shall be applied in full, and the 
employee’s entitlement to commission earnings is detailed in the attached 
Employment Agreement which provides terms and conditions in addition to the 
minimum requirements of Stage 1 Employment. 
 
A completed copy of a current version of the appropriate REIQ  Employment 
Agreement, or a similar document, is attached. 

 

 

 

 

 

 

 

FEES (NEW APPLICATION ONLY) 
Tick ONE box only: 
We enclose a cheque (which includes GST) for: 

 $99.00 – the prescribed registration fee only; OR 
 $159.50 – one year’s PSAQ Membership for the employee ($110.00) from the 

date of registration of the Employment Agreement, plus the employer’s 
contribution ($49.50) to the registration fee; OR 

 $49.50 – the employer’s contribution to the registration fee (if the employee is 
a current Financial Member of the PSAQ (Membership No. … … … … …, 
Expiry Date  ). 

 

 
OPTING OUT – STAGE 2 EMPLOYMENT ONLY 

Tick ONE box only: 
 The Employee has, within the Real Estate Industry, earned in excess of 115% 

of the award rate of pay prescribed for a Property Manager in the past … … 
… months (with employer (name …) amount earned $ … … … … … … ); 
OR 

 The employee can demonstrate a personal work history outside the real estate 
industry or, as the holder of a Real Estate Agent’s Licence, which would 
provide a reasonable expectation of an earning capacity in excess of 115% of 
the Award rate of pay prescribed for a Property Manager (as per attached 
explanation); OR 

 

 The employee is guaranteed by the employer to earn more than 115% of the 
Award rate of pay prescribed for a Property Manager during the next year (or 
part thereof), 

 

and on that basis we hereby apply to Opt Out of Stage 1 Employment from 
the Date Signed.  Stage 1 Employment shall be amended as per the attached 
Employment Agreement, or a similar document, which is attached hereto. 
 

[Unless specifically amended or deleted in the Employment Agreement, all 
conditions of Stage 1 Employment will apply.] 

 

SIGNATURES 
The parties acknowledge that they have read, and understand, the provisions of the Property Management Award Queensland – State. 

Employee’s Signature  Employer’s Signature  

Employee’s Witness’ Name  Employer’s Witness’ Name  

Employee’s Witness’ Signature  Employer’s Witness’ Signature  

Date Signed by the last of the Parties    

 

PSAQ SECRETARY TO SIGN 
 

 This Agreement, in so far as it complies with this Award, is hereby 
approved.  The Agreement (No. …………………………………………………) 
shall operate from ……………………………… and shall continue in force 
until ………………………………, unless terminated earlier by the Parties; 
 

OR 
 

 This Agreement is not approved. 
(Refer to clause 3.2.5 of this Award.) 
 
 
PSAQ Secretary………………… Date Signed  ………………….. 

 

POSTING 
Send by mail: 

• All  copies of this Application; plus 
• One copy of the Employment Agreement; plus 
• If this is a new application, a cheque as indicated above (payable to 

“PSAQ”); to 
 

 PSAQ 
 PO Box 863 
 SPRINGWOOD  QLD  4127 

 
OFFICE USE 
Employee $  …………     E#  ….………     R#  ……………… 
Office $ ……………     R# …………… 

 

Dated 8 March 2002. 
 

By the Commission, Operative Date:  8 April 2002 
[L.S.] E. EWALD, Repeal and New Award – Property Management Award – State  
Industrial Registrar. Released:  20 June 2002 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 125 – application for repeal and new award 
 

Property Sales Association of Queensland, Union of Employees AND Queensland Real Estate Industrial 
Organisation of Employers and Another (No. B148 of 2002) 

 
PROPERTY SALES AWARD QUEENSLAND – STATE 

 
COMMISSIONER FISHER 22 March 2002 
 

REPEAL AND NEW AWARD 
 
This matter coming on for hearing before the Commission at Brisbane on 8 March 2002, this Commission orders that the said Award be repealed and 
awards as follows as from 8 April 2002:– 
 

PROPERTY SALES AWARD QUEENSLAND – STATE 
 
ARRANGEMENT OF AWARD 
 
Subject Matter Clause No. 
 
PREAMBLE 
 
Minimum Entitlements 
Employment Agreements 
 
CLAUSE 1 – GENERAL PROVISIONS 
 
Title .............................................................................................................................................................................................................. 1.1 
Parties to Award........................................................................................................................................................................................... 1.2 
• Application of Award ........................................................................................................................................................................... 1.2.1 
• Who is an Employee? ........................................................................................................................................................................... 1.2.2 
• Enterprise Bargaining ........................................................................................................................................................................... 1.2.3 
• Union Encouragement Provisions ........................................................................................................................................................ 1.2.4 
Date of Operation......................................................................................................................................................................................... 1.3 
Award Posting.............................................................................................................................................................................................. 1.4 
Application of General Provisions .............................................................................................................................................................. 1.5 
General Terms and Conditions of Employment.......................................................................................................................................... 1.6 
• Definitions ............................................................................................................................................................................................ 1.6.1 
• Terms of Engagement........................................................................................................................................................................... 1.6.2 
• Termination of Employment ................................................................................................................................................................ 1.6.3 
• Working Time....................................................................................................................................................................................... 1.6.4 
• Record of Time Worked....................................................................................................................................................................... 1.6.5 
• Commitment to Training and Careers .................................................................................................................................................. 1.6.6 
• Superannuation ..................................................................................................................................................................................... 1.6.7 
• Long Service Leave .............................................................................................................................................................................. 1.6.8 
• Settlement of Disputes.......................................................................................................................................................................... 1.6.9 
Traineeships ................................................................................................................................................................................................. 1.7 
 
CLAUSE 2 – EMPLOYMENT STAGES 
 
Stage 1 Employment 
 
Application................................................................................................................................................................................................... 2.1 
Wages, Commission .................................................................................................................................................................................... 2.2 
Leave, Public Holidays, etc. ........................................................................................................................................................................ 2.3 
• Annual Leave........................................................................................................................................................................................ 2.3.1 
• Sick Leave ............................................................................................................................................................................................ 2.3.2 
• Bereavement Leave .............................................................................................................................................................................. 2.3.3 
• Family Leave ........................................................................................................................................................................................ 2.3.4 
• Public Holidays..................................................................................................................................................................................... 2.3.5 
Commencement of Entitlements ................................................................................................................................................................. 2.3.6 
 
Stage 2 Employment 
 
Application, Flexibility, Intent .................................................................................................................................................................... 2.4 
Opting Out of Stage 1 Employment ............................................................................................................................................................ 2.5 
 
CLAUSE 3 – WRITTEN EMPLOYMENT AGREEMENTS 
 
Minimum Requirements .............................................................................................................................................................................. 3.1 
Registration and Approval of Employment Agreements ............................................................................................................................ 3.2 
Failure to Comply ........................................................................................................................................................................................ 3.3 
 
SCHEDULE 1 
 
Application to register Agreement and/or Opt Out 
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PREAMBLE 
 
Minimum Entitlements 
 
All employees are entitled to receive: 
 
• wages; 
• paid leave (annual, sick, bereavement, family); 
• public holidays. 
 
The above entitlements may be negotiated away in some circumstances, but only within the terms of Stage 2 Employment. 
 
Employees are also entitled to receive: 
 
• occupational superannuation in addition to wages and/or commission; 
• long service leave. 
 
These entitlements may not be negotiated away under any circumstances. 
 
Employers are required to encourage their property sales employees to be members of the Property Sales Association of Queensland, Union of 
Employees (PSAQ). 
 
Employment Agreements 
 
All employees who are entitled to any form of commission (or bonus or incentive payment) must have: 
 
• a written employment agreement; and 
• such agreement registered with and approved by the Secretary of the PSAQ, as set out in Clause 3. 

 
Registration of an Employment Agreement with the PSAQ shall not constitute membership of the PSAQ by the employee. 
 
CLAUSE 1 – GENERAL PROVISIONS 
 
1.1 Title 
 
This Award shall be known as the Property Sales Award Queensland – State. 
 
1.2 Parties To Award 
 
1.2.1 Application of Award 
 
This Award shall apply throughout the State of Queensland to employees engaged in the listing, sale, auction, tender, purchase and/or leasing of real 
property and to their employers. 
 
The industrial organisations party to this Award, recognising the unique nature of the Real Estate Industry, have agreed upon conditions of employment 
contained in this Award that are best suited to the needs of employees and employers and reflect the non-standard nature of work in the industry. 
 
The parties to this Award have also agreed to confer on at least a quarterly basis for the purpose of reviewing the practical effects of the implementation 
of this Award and to take any agreed steps to ensure its efficient operation. 
 
This Award excludes any person employed principally as a clerk or for secretarial support. 
 
An employee previously employed under Parts A & B of the Property Sales Award Queensland – State is now employed under clause 1 and clauses 2.1 
to 2.3. 
 
An employee previously employed under Parts A & C of the Property Sales Award Queensland – State is now employed under clause 1 and clauses 2.4 
and 2.5. 
 
1.2.2 Who is an Employee? 
 
For the purpose of this Award, in addition to any Common Law definition or any definition prescribed by the Industrial Relations Act 1999 and any 
amendment thereto, any of the following shall be classified as an employee: 
 
Any person who, under the Property Agents and Motor Dealers Act 2000: 
 

(a) is, or is required to be, an employee of a Real Estate Agent or a Property Developer; and/or 
 
(b) is, or is required to be, a Registered Real Estate Salesperson; and/or 
 
(c) is, or is required to be, a Registered Property Developer Salesperson; and/or 
 
(d) holds, or is required to hold, a Real Estate Agent’s Licence (as an Employed Licensee or otherwise) and who is not the Principal Licensee. 

 
1.2.3 Enterprise Bargaining 
 
The Property Sales Association of Queensland, Union of Employees and the Queensland Real Estate Industrial Organisation of Employers, undertake to 
positively co-operate with employers and their employees who wish to establish a: 
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(a) Written Employment Agreement as per the provisions of this Award; or 
 
(b) Certified Agreement under this Award as per the provisions of Chapter 6 of Part 1 of the Industrial Relations Act 1999 and any amendment 

thereto, 
 
to cover employees in the employer’s establishment. 
 
1.2.4 Union Encouragement Provisions 
 
(a) Union Encouragement: 
 

(i) This clause gives effect to s. 110 of the Industrial Relations Act 1999 in its entirety.  Consistent with s. 110 a Full Bench of the Queensland 
Industrial Relations Commission has issued a Statement of Policy on Union Encouragement (reported 165 QGIG 221) that encourages an 
employee to join and maintain financial membership of an organisation of employees that has the right to represent the industrial interests of the 
employees concerned. 

 
(ii) In the case of this Award the relevant organisation of employees is the Property Sales Association of Queensland, Union of Employees. 
 
(iii) At the point of engagement, an employer to whom this Award applies shall provide employees with a document indicating that a Statement of 

Policy on Union Encouragement has been issued by the Queensland Industrial Relations Commission, a copy of which is to be kept on the 
premises of the employer in a place readily accessible by the employee. 

 
(iv) The document provided by the employer shall also identify the existence of a union encouragement clause in this Award. 

 
(b) Union Delegates: 
 

(i) Union delegates and job representatives have a role to play within a workplace.  The existence of accredited union delegates and/or job 
representatives is encouraged. 

 
(ii) The employer shall not unnecessarily hinder accredited union delegates and/or job representatives in the reasonable and responsible performance 

of their duties. 
 
(c) Deduction of Union Fees: 
 

(i) Where arrangements can be entered into, employers are encouraged to provide facilities for the deduction and remittance of union fees for 
employees who signify in writing to their employer, their desire to have such membership fees deducted from their wages. 

 
1.3 Date of Operation 
 
This Award shall take effect and have the force of law as from 8 April 2002. 
 
1.4 Award Posting 
 
A true copy of this Award shall be exhibited in a conspicuous and convenient place on the premises of the employer so as to be easily read by employees. 
 
1.5 Application of General Provisions 
 
General provisions shall apply to all employees and their employers irrespective of whether other conditions of employment are covered by Stage 1 
Employment or Stage 2 Employment. 
 
1.6 General Terms and Conditions of Employment 
 
1.6.1 Definitions 
 
“Sale of Real Property” shall mean the duties carried out by an employee whose principal responsibilities include, but are not limited to the listing, sale, 
auction, tender, purchase and/or leasing of real property, however it excludes any person employed principally as a clerk or for secretarial support. 
 
“Property Sales Trainee” and “Traineeships” shall bear the meaning as provided within clause 1.7. 
 
“Property Sales Person” shall mean an employee engaged in the Sale of Real Property. 
 
“Property Sales Person (Advanced)” shall mean an employee engaged in the Sale of Real Property whose duties, experience, and level of achievement 
meet the following standards: 
 
• at least four years’ experience in the industry; and 
 
• a consistent performance record above the prevailing industry standard; and/or 
 
• a concentration on specialised areas of operation acknowledged within the industry as requiring special skills and competencies. 
 
“Full-time employee” shall mean an employee who regularly works on four (4), five (5) or six (6) days per week averaged over a four weekly cycle (i.e. 
between 16 and 24 days – both inclusive – in 28). 
 
“Part-time employee” shall mean an employee who regularly works fewer than four (4) days per week averaged over a four weekly cycle (i.e. 15 days or 
fewer in 28). 
 
“Industrial Organisation of Employees” shall mean the Property Sales Association of Queensland, Union of Employees (PSAQ) or successors or assigns.   
 
“Industrial Organisation of Employers” shall mean the Queensland Real Estate Industrial Organisation of Employers, (QREIOE) or successors or assigns. 
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1.6.2 Terms of Engagement 
 
(a) At the point of engagement the employer shall stipulate in either a letter of appointment or an employment agreement whether the employee: 
 

(i) is full-time or part-time; and 
 
(ii) is either a Property Sales Trainee, or a Property Sales Person or a Property Sales Person (Advanced); and 
 
(iii) for all classifications other than Property Sales Trainee: 
 

(A) whether a probationary period applies; and 
 
(B) the length of any probationary period. 

 
(b) Length of probationary periods: 
 

(i) For a Property Sales Trainee, the probationary period shall be as determined under the Training and Employment Act 2000. 
 
(ii) For all other classifications the normal probationary period would be the first three (3) months’ employment with the employer, however a 

shorter, or longer, or no probationary period may be agreed in writing between the parties. 
 
(c) During any probationary period both parties will review the work performance to ascertain the employee’s suitability to the employer’s business.  

Within any probationary period the employer shall provide training and assistance to the employee to aid in the employee’s assimilation into the job.  
This shall not affect the right of either party to terminate the Contract of Employment during the probationary period in accordance with Clause 
1.6.3. 

 
1.6.3 Termination of Employment 
 
In cases of redundancy the terms and conditions of the decision of the Full Bench of the Commission dated 16 June 1987 and published in QGIG Vol. 
125, Folios 1119-1121 as amended by 125 QGIG 1377 and 126 QGIG 188 shall apply under this Award.  A copy of the aforementioned decision shall be 
displayed in the employer’s place of business so as to be easily read by employees. 
 
Property Sales Trainees shall only be terminated in accordance with the provisions of the Training and Employment Act 2000. 
 
In all other cases the following minimum notice periods shall be given by either party of termination of employment or the equivalent wages paid or 
forfeited in lieu thereof: 
 
Period of Continuous Service Period of Notice 
 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 
 
In the case of termination of an employee by an employer, where the employee is over 45 years of age and has completed at least 2 years’ continuous 
service with the employer, the above notice periods shall be increased by one week. 
 
The period of notice shall not be counted as annual leave. 
 
For employees remunerated by wage and commission or commission only, the amount to be paid or forfeited in cases of an employee covered by a 
registered employment agreement under clause 3 is to be calculated as follows: 
 

(a) for an employee who was continuously employed by the employer for three (3) months or more immediately before the termination – the 
average weekly remuneration in the three (3) months before termination; or 

 
(b) for an employee who was continuously employed by the employer for a period of less than three (3) months – the average weekly remuneration 

in that period. 
 
In cases of dishonesty, drunkenness, disobedience, refusal of duty, neglect or misconduct by any employee, termination shall be immediate and the 
employee entitled to wages and any annual leave due up to the time of termination. 
 
1.6.4 Working Time 
 
The Industrial Organisations party to this Award recognise that because of the unique nature of the Real Estate Industry, and subject to the definitions in 
clause 1.6.1, the ordinary working time for employees covered by this Award may be worked on any or all days of the week and may be more or less than 
eight hours per day or forty hours per week.  Accordingly overtime shall not apply. 
 
An employee shall not be required to work more than six (6) days per week averaged over a four weekly cycle (i.e. more than 24 days in 28). 
 
Twice daily rest pauses of ten minutes’ duration may be taken at the employee’s discretion at times which will not interfere with the continuity of work. 
 
1.6.5 Record of Time Worked 
 
The employer shall keep and have available a complete record of all employees subject to this Award in accordance with section 366 of the Industrial 
Relations Act 1999 and any amendment thereto.  Such Record shall be open to inspection during working hours by an officer of the industrial 
organisation duly authorised under section 371 of the Industrial Relations Act 1999 and any amendment thereto. 
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1.6.6 Commitment to Training and Careers 
 
Both Industrial Organisations with rights under this Award commit to working with the industry professional body, the Real Estate Institute of 
Queensland (REIQ), and any other professional bodies they may agree upon from time to time, to continue the development of careers and professional 
standards within the industry. 
 
1.6.7 Superannuation 
 
Employees shall be entitled to occupational superannuation in accordance with the provisions of the Occupational Superannuation Guarantee 
(Administration) Act 1992: 
 
Provided that, where payable, occupational superannuation shall be paid in addition to all wages, leave entitlements and/or commission entitlements. 
 
1.6.8 Long Service Leave 
 
All employees covered by this Award shall be entitled to Long Service Leave on full pay under, subject to, and in accordance with the provisions of the 
Industrial Relations Act 1999 and any amendment thereto: 
 
Provided that, in the case of employees remunerated wholly or partially on the basis of commission payment “full pay” shall mean the average weekly 
earnings calculated over the five (5) years of employment immediately preceding the date upon which the leave is taken, except that the highest earnings 
year of employment and the lowest earnings year of employment in that period shall not be taken into account. 
 
Commission earnings paid prior to, or subsequent to, the five (5) year period shall not be taken into account unless they were due and payable during that 
period. 
 
An employee may be paid for all or part of an entitlement to long service leave instead of taking the leave or part of the leave if the employee and 
employer agree by a signed agreement. 
 
1.6.9 Settlement of Disputes 
 
(a) In the event that any dispute arising from the Contract of Employment is unable to be resolved between the employer and employee the following 

procedure shall apply: 
 

(i) the parties shall refer the matter to representatives of the respective industrial organisations who shall attempt to assist in a resolution by 
conciliation; 

 
(ii) should such conciliation fail, the matter shall be referred to the Queensland Industrial Relations Commission in accordance with the provisions 

of the Industrial Relations Act 1999 and any amendment thereto.  A decision of the Industrial Relations Commission will be binding on the 
relevant parties. 

 
(b) Unless a bona fide safety issue is involved, work shall proceed as normal while any of the foregoing procedures is being followed and such 

continuation of work shall not prejudice the final settlement of the matter. 
 
(c) For the purpose of clause 1.6.9, contact details for the Registered Office (as varied from time to time) of the parties to this Award shall be included in 

this Award: 
 

(i) PSAQ: 
• Phone (07) 3841 6977; Fax (07) 3841 3799; or 
• Phone (07) 3219 3077; Fax (07) 3219 1760. 

 
(ii) QREIOE: 

• Phone (07) 3831 8628; Fax (07) 3832 2983. 
 

1.7 Traineeships 
 
1.7.1 Objectives and Application 
 
The objective of the Traineeship provisions is to establish a system of traineeships which provide approved training in conjunction with employment in 
order to enhance the skill levels and future employment prospects of trainees. 
 
The system is neither designed nor intended that existing employees be prevented from participating in traineeship arrangements or be displaced from 
employment by trainees. 
 
These provisions shall only apply to trainees who are registered with the Training Recognition Council. 
 
1.7.2 Definitions 
 
For the purpose of clauses 1.7.2 and 1.7.5 only, “Act” shall mean the Training and Employment Act 2000. 
 
“Australian Qualifications Framework (AQF)” shall mean a national system of recognition for the issue of vocational credentials. 
 
“Competency Based Training” is a way of approaching vocational training that places primary emphasis on what a person can actually do as a result of 
training (outcome) and as such represents a shift away from an emphasis on the processes and time involved in training (the inputs). 
 
“Course of Instruction” shall mean the training programs approved from time to time by the Training Recognition Council including the minimum 
training requirements for each AQF level.  Trainees undertaking a Course of Instruction shall be entitled to an AQF level 4 outcome. 
 
“Training Recognition Council” shall bear the meaning and powers as defined in the Act. 
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“Training Agreement” shall bear the meaning contained in the Act. 
 
“Training Record” shall bear the meaning contained in section 20 of the Training and Employment Regulation 2000. 
 
1.7.3 Training Conditions 
 
(a) The Property Sales Trainee shall undertake a course of instruction as approved by the Training Recognition Council. 
 
(b) The employer agrees to ensure the necessary support and supervision and that officers of the Department of Employment and Training shall monitor 

the overall traineeship and that the training record will be used as part of this monitoring process. 
 
(c) The training outcomes associated with the course of instruction are flexible and will lead to the issue of a credential by the Supervising Registered 

Training Organisation in accordance with the Australian Qualifications Framework.  Successful completion of the traineeship shall be based on the 
achievement of competence and the minimum training requirements within the course of instruction for each AQF level and will be certified by the 
Training Recognition Council. 

 
1.7.4 Wage Rates 
 
(a) General: 
 

(i) for the duration of the traineeship, Property Sales Trainees shall receive a rate of pay equal to eighty percent (80%) of the rate prescribed for a 
Property Sales Person, with these amounts rounded off to the nearest ten (10) cents; 

 
(ii) on successful completion of the traineeship, Property Sales Trainees shall be entitled to the rate prescribed for a Property Sales Person; 
 
(iii) on successful completion of the traineeship, a person shall be deemed to be entitled to receive two (2) years credit in terms of eligibility towards 

the classification of Property Sales Person; 
 
(iv) in addition to the above, an employee and an employer may agree in writing to a system of payment by commission against which the Award 

rate earnings may be offset as outlined in clause 2.2.2 and clause 3; and 
 
(v) all other conditions of clauses 2.1 to 2.3 shall apply. 

 
(b) Existing Employees: 
 
All existing employees are able to participate in traineeship arrangements.  Notwithstanding the above, no employee shall lose income as a result of 
conversion to a traineeship program.  Existing employees whose Training Contract is cancelled in accordance with the provisions of section 60 of the 
Training and Employment Act 2000 shall be offered reinstatement in their previous position in accordance with that section. 
 
(c) Part-time Arrangements: 
 
Property Sales Trainees may be engaged on part-time arrangements with the consent of the Training Recognition Council and be remunerated on a part-
time basis in accordance with the provisions of this Award. 
 
1.7.5 Assessment and Review 
 
Any dispute or grievance arising from difficulties in translation, assessment, progression through the levels or the achievement of competence shall be 
addressed through the policy of the Training Recognition Council and the processes of the Act. 
 
CLAUSE 2 – EMPLOYMENT STAGES 
 
STAGE 1 EMPLOYMENT 
 
2.1 Application 
 
Clauses 2.1 to 2.3 shall apply to all employees other than those whose employment conditions are covered by an Agreement registered in accordance 
with the provisions of clauses 2.4 and 2.5. 
 
2.2 Wages, Commission 
 
2.2.1 Wage Rates 
 
(a) Classification: Southern Division, Eastern District 
 
Property Sales Person .......................................................................$422.00 per week 
Property Sales Trainee (refer to Clause 1.7.4) .................................80% of the weekly rate for a Property Sales Person 
Property Sales Person (Advanced) ...................................................not less than 112% of the weekly rate for a Property Sales Person 
 
Award wage rates shall be rounded to the nearest ten (10) cents. 
 
A part-time employee shall be paid one-fifth (1/5th) of the weekly rate for a full-time employee for each day upon which the employee works.  
Additionally, a part-time employee shall receive all the other entitlements of a full-time employee, on a pro rata basis. 
 
No person employed as a Property Sales Person or Property Sales Person (Advanced) shall suffer any reduction in wages as a result only of the coming 
into operation of this Award. 
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2.2.2 Commission Earnings 
 
(a) If at any time an employee will be entitled to receive commission, the employer and the employee shall reach agreement as to the amount of 

commission to be paid and the method of its calculation.  The terms of any such commission agreement (Agreement) shall be in writing as per clause 
3. 

 
(b) Where the Agreement involves commission payments being offset against wages the Agreement must: 
 

(i) specify whether leave entitlements are to be offset against commission; 
(ii) be signed by the parties; and 
(iii) be registered with the PSAQ. 

 
If the Agreement fails to specify whether payment for leave entitlements is to be offset against commission, the payment for leave entitlements shall not 
be offset against commission. 
 
It will be the responsibility of the employer to ensure that the Agreement is signed by both parties. 
 
Notwithstanding the provisions of clause 2.2.3, until the Agreement is lodged with the PSAQ: 
 
 (i) the employer must pay, on a weekly basis, not less than the award classification rate of pay; and 
 (ii) if commission is paid in any one week it may be offset against the weekly wage payable for that week only. 
 
2.2.3 Payment of Wages 
 
Wages shall: 
 

(a) be paid weekly, fortnightly or monthly in accordance with the employee’s award classification; and  
 

(b) if employment has been terminated, be paid to any former employee no later than three (3) days after termination of employment. 
 
2.2.4 Payment of Commission 
 
Where an agreement is registered in accordance with clause 3 commission earnings shall: 
 

(a) be paid to the employee no later than 30 days after payment is made to the employer; 
 

(b) if employment has been terminated, be paid to any former employee no later than three (3) days after payment is made to the employer; and 
 

(c) if employment has been terminated, be paid to any former employee where: 
 

(i) a legally-enforceable Contract of Sale (i.e. signed by buyer and seller); or 
 

(ii) an Agreement to Lease which eventually proceeds to become a Lease (i.e. signed by intending lessee and intending lessor); and/or 
 

(iii) a Lease, 
 

is in place at the employee’s date and time of termination. 
 
2.2.5 Divisional and District Parities 
 
Employees located outside the Southern Division, Eastern District shall be paid an additional weekly amount in accordance with the following schedule: 
 
 Per Week 
  $ 
Southern Division, Western District..............................................................................................................1.05 
Mackay Division............................................................................................................................................0.90 
Northern Division, Eastern District ...............................................................................................................1.05 
Northern Division, Western District..............................................................................................................3.25 
 
The above Divisions and Districts are as defined by the Queensland Industrial Relations Commission. 
 
2.3 Leave, Public Holidays, Etc. 
 
2.3.1 Annual Leave 
 
(a) At the end of each year of employment a full-time employee shall be entitled to a period of four (4) weeks, exclusive of public holidays, annual leave 

on full pay.  Annual leave may, by mutual consent, be taken in two or more periods, provided that one period is of at least one week’s duration. 
 
(b) Payment for annual leave shall be: 
 

(i) at the employee’s relevant Award rate plus a further 17.5%; or 
 

(ii) at the employee’s average weekly rate of pay (including both wages and commission) during the 12 months prior to taking the leave, 
 

whichever is the higher. 
 
(c) In the event of termination of employment, employees shall be paid for all annual leave owing (exclusive of public holidays which may fall during 

the period) calculated in accordance with clause 2.3.1(a) or 2.3.1(b). 
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(d) If the employment is terminated before a full entitlement to annual leave becomes due, the employee shall be paid: 
 

(i) one-twelfth (1/12th) of the award rate earnings over the period of employment, plus a further 17.5%, or 
 

(ii) one-twelfth (1/12th) of actual earnings, 
 

whichever is the higher. 
 
(e) Part-time employees shall be entitled to annual leave on a pro rata basis. 
 
2.3.2 Sick Leave 
 
(a) An employee is entitled to: 
 

(i) at least eight (8) days’ sick leave on full pay for each completed year of employment with an employer; and 
 

(ii) for each completed period of employment of less than a year – at least one (1) day’s sick leave on full pay for each completed six (6) weeks of 
employment with an employer. 

 
(b) The employee’s entitlement is conditional on: 
 

(i) the employee promptly notifying the employer of: 
 

(A) any illness that will cause the employee to be absent from work; and 
 

(B) the approximate period for which the employee will be absent; and 
 

(ii) if the employee is absent for more than two (2) days: 
 

(A) the employee giving the employer a doctor’s certificate about the nature of the illness and the approximate period for which the employee 
will be absent; or 

 
(B) the employee giving the employer other evidence of the illness to the employer’s satisfaction. 
 
(C) Sick leave shall be cumulative, provided that an employer shall not be obliged to pay an employee for more than thirteen weeks’ absence 

due to illness in any one year. 
 
(c) Payment for sick leave shall be: 
 

(i) at the employee’s relevant Award rate; or 
 

(ii) at the employee’s average weekly rate of pay during the twelve (12) months prior to taking the leave, 
 

whichever is the higher. 
 
(d) Part-time employees shall be entitled to sick leave on a pro rata basis. 
 
2.3.3 Bereavement Leave 
 
An employee shall on the death within Australia (or outside Australia where the employee travels to the funeral) of a wife, husband, father, mother, 
father-in-law, mother-in-law, brother, sister, child or step-child, be entitled on notice to leave up to and including the day of the funeral for such relation.  
Any such leave taken of up to two working days’ duration shall not cause a reduction in the weekly remuneration of the employee. 
 
The words “wife” and “husband” shall include a person, including a person of the same sex, who lives with the employee as a de facto wife or husband. 
 
2.3.4 Family Leave 
 
The provisions of the Family Leave Award shall apply. 
 
2.3.5 Public Holidays 
 
The following days shall be regarded as public holidays for the purposes of this Award: 
 

• New Year’s Day, Australia Day, Anzac Day, Labour Day, Good Friday, Easter Saturday, Easter Monday, the horticultural and industrial show 
day, or any day appointed under the Holidays Act 1983 to be kept in place of any such holiday. 

 
In the event that an employee does not work on any or all of the above-mentioned public holidays such day(s) shall still be counted as days worked for 
the purposes of calculating the number of days worked within a four weekly cycle. 
 
Where an employee is specifically instructed to work on any of the above-mentioned public holidays, the employee shall be paid an amount of at least 
one fifth of the relevant classification weekly wage rate multiplied by 2.5.  Pro rata payment may be made if less than a full day’s work is required but in 
no case shall payment be less than one-tenth of the relevant classification weekly wage rate multiplied by 2.5. 
 
2.3.6 Commencement of Entitlements 
 
Entitlements under clauses 2.3.1 to 2.3.5 commenced to accrue from 1 July 1997, or from the date of engagement, whichever was the later. 
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STAGE 2 EMPLOYMENT 
 
2.4 Application, Flexibility, Intent 
 
2.4.1 Flexible Employment Arrangements 
 
Stage 2 Employment allows employers and employees covered by this Award to arrive at arrangements which differ from the provisions of Stage 1 
Employment and, subject to such arrangements being registered as prescribed, to apply those arrangements in lieu of clauses 2.1 to 2.3. 
 
2.4.2 Statement of Intent 
 
Stage 2 Employment is designed to recognise the unique nature of the Real Estate Industry, and practices and procedures which have been accepted and 
proven over time, including the payment of total or partial commission based upon transactions and performance. 
 
2.5 Opting Out of Stage 1 Employment 
 
2.5.1 Qualifying to Opt Out 
 
Where it can be demonstrated that an employee: 
 

(a) has at least three (3) months’ full-time equivalent recent experience in the industry and a historical earning capacity in excess of 115% of the 
award rate of pay prescribed for a Property Sales Person; or 

 
(b) can demonstrate a personal work history: 

 
(i) outside the real estate industry; or 

 
(ii) in the case of someone who holds a Real Estate Agent’s Licence, 

 
which would provide a reasonable expectation of an earning capacity in excess of 115% of the award rate of pay prescribed for a Property Sales 
Person; or 

 
(c) is guaranteed by the employer to earn more than 115% of the Award rate of pay prescribed for a Property Sales Person during each year of 

employment (or part thereof), 
 

the employee and the employer may freely elect to alter in part or totally the provisions of clauses 2.1 to 2.3, subject to the conditions set out in 
clause 3. 

 
2.5.2 Traineeships 
 
Employees may not opt out during the period of a Traineeship. 
 
CLAUSE 3 – WRITTEN EMPLOYMENT AGREEMENTS 
 
3.1 Minimum Requirements 
 
3.1.1 Make and Register an Agreement 
 
In the case of any person who is employed: 
 

(a) under Stage 1 Employment on a commission earnings arrangement; or 
 
(b) under Stage 2 Employment, 

 
the employer shall provide a written Employment Agreement (Agreement) in triplicate for each person so employed, and: 
 

(c) the employer and employee shall sign each copy of the Agreement; and 
 
(d) each party shall retain one copy of the Agreement; and 
 
(e) one copy of the Agreement shall be forwarded to the PSAQ for registration, as set out below. 
 

3.1.2 Registration of an Agreement is not PSAQ Membership 
 
Registration of an Employment Agreement with the PSAQ shall not constitute membership of the PSAQ by the employee.  However an employer shall 
encourage the employee to be a member of the PSAQ, as outlined in clause 1.2.4. 
 
3.2 Registration and Approval of Agreements 
 
3.2.1 Process 
 
(a) Any Agreement reached under clause 3 shall: 
 

(i) be in the prescribed form as set out in Schedule 1 to this Award; 
 
(ii) operate from: 
 

(A) the date of the Agreement; or 
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(B) such other date as approved by the Secretary of the PSAQ; 
 
(iii) be lodged by the employer with the PSAQ for approval and registration within seven (7) days of the date on which the Agreement is to 

commence. 
 
(b) A decision on the approval of the Agreement by the Secretary of the PSAQ shall be made and notified to the parties, within 21 days of the date of 

lodgement. 
 
(c) A record of all Agreements approved shall be kept in a register to be maintained by the PSAQ. 
 
3.2.2 Stage 1 Employment 
 
(a) Where an employee is employed under clauses 2.1 to 2.3, and is entitled to commission, the written Agreement reached in accordance with clause 

2.2.2 shall: 
 

(i) be subject to approval, by the Secretary of the PSAQ, as meeting the provisions of clause 1 and clauses 2.1 to 2.3, as well as the requirements of 
the Industrial Relations Act 1999 and the Occupational Superannuation Guarantee (Administration) Act 1992 (and any amendments thereto); 

 
(ii) provide terms and conditions which are in addition to the minimum entitlements prescribed by clauses 2.1 to 2.3; 
 
(iii) cease to operate after three (3) years unless the parties: 

 
(A) nominate a shorter period at the time of entering into the agreement; or 
 
(B) mutually agree to terminate the agreement. 

 
(b) Agreements which were in force, prior to the commencement of this Award, under the provisions of Part B of the previous Property Sales Award 

Queensland – State, shall expire: 
 

(i) in accordance with the provisions of the previous Award; or 
 
(ii) by 8 April 2005. 

 
3.2.3 Stage 2 Employment 
 
(a) Where an employee is employed under clauses 2.4 and 2.5 the written Agreement reached in accordance with clause 2.5 shall: 
 

(i) be subject to approval, by the Secretary of the PSAQ, as meeting the requirements of clause 2.5; 
 
(ii) apply for no longer than 12 months (or such longer period as may be approved by the Secretary of the PSAQ, at the Secretary’s sole discretion, 

for administrative purposes); 
 
(iii) be re-registered in: 
 

(A) its current form; or 
 
(B) a re-negotiated form, 

 
at least every 12 months, as per the provisions of clause 2.5 and clause 3.2; 
 

(iv) provide conditions which, overall, provide at least equal benefits to the average good employee as set out in clauses 2.1 to 2.3. 
 

3.2.4 Stage 1 and Stage 2 Employment 
 
(a) It will be the responsibility of the employer to ensure that the Agreement is signed by both parties. 
 
(b) Notwithstanding the provisions of clause 2.2.3, until the Agreement is lodged with the PSAQ: 
 

(i) the employer must pay, on a weekly basis, not less than the Award classification rate of pay; and 
 

(ii) if commission is paid in any one week it may be offset against the weekly wage payable for that week only. 
 

(c) An Agreement reached under clause 3.2.2(a) or 3.2.3(a) shall: 
 

(i) be investigated by the Secretary of the PSAQ as deemed appropriate; 
 
(ii) be referred, in the event that the Secretary of the PSAQ is not satisfied that the Agreement meets the required criteria, to the Secretary of the 

QREIOE.  They may then jointly: 
 

(A) agree that the Agreement should be approved; or 
 
(B) refer the Agreement to the Queensland Industrial Relations Commission in the event that they cannot agree that approval should be 

withheld; or 
 
(C) suggest alterations to the Agreement which would meet the required criteria; or 
 
(D) agree that the Agreement does not meet the required criteria and refer the Agreement back to the parties for further action if the parties so 

require. 
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(iii) cease to operate if the PSAQ and QREIOE agree, or the Queensland Industrial Relations Commission determines, that the Agreement does not 
meet the necessary criteria and refuses to register the Agreement; 

 
(iv) be accompanied by a registration fee (for administration and processing) as agreed between the parties to this Award. 
 

(d) By signing Schedule 1 the employee hereby authorises the employer to: 
 

(i) pay the prescribed registration fee; and 
 

(ii) deduct 50% of the registration fee from any monies owing to the employee. 
 
(e) The industrial organisations defined in clause 1.6.1 shall determine an apportionment of the registration fee, to ensure that the following 

administrative expenses are able to be met: 
 

(i) consultation with employees and employers with a view to the establishment and/or renegotiation of Certified Agreements, as per clause 1.2.3; 
 
(ii) review of agreements submitted to the PSAQ for registration and/or approval; 
 
(iii) approval of agreements; 
 
(iv) notification of approval/non-approval of Agreements to employees and/or employers; 
 
(v) registration of Agreements; 
 
(vi) database entry and filing of registered agreements; 
 
(vii) database entry and filing of amendments to registered agreements during the term of their operation; 
 
(vii) notification of renewal of registered agreements to employees and/or employers; 
 
(ix) archiving of Agreements for six years after the expiry of such registered agreements; 
 
(x) ongoing provision of copies of registered agreements at the request of employees and/or employers; 
 
(xi) ongoing provision of true copies of registered agreements to industrial tribunals, courts, etc., as the case may be; and  
 
(xii) assistance to employees and employers in settlement of disputes, as per clause 1.6.9. 

 
3.2.5 Review of Decision to Withhold Approval 
 
Any person aggrieved by a joint decision of the PSAQ and QREIOE Secretaries to withhold approval of an Agreement may seek a review of that 
decision, within twenty-one (21) days of receiving advice from the Secretary of the PSAQ, by the Queensland Industrial Relations Commission. 
 
3.2.6 Amendment of Terms of Employment 
 
(a) Where the parties to any registered Agreement agree during the life of the Agreement to amend or replace the Agreement, the amended or 

replacement Agreement shall: 
 

(i) be prepared, signed and forwarded to the PSAQ in accordance with clause 3.1; and 
 
(ii) conform with the requirements of this Award applicable to the existing Agreement; and 
 
(iii) amend or replace the existing Agreement for the remainder of the life of the existing Agreement. 

 
(b) For the purpose of this clause only, clause 3.2.4(c)(iv) shall not apply (i.e. no fee shall be payable). 
 
3.2.7 Transmission of Business 
 
Where a business is transmitted from one employer to another employer any existing registered Agreement/s between the former employer and 
employee/s of that employer shall remain in force between the employees whose services are engaged by the new employer, unless those parties agree 
that different conditions are to apply, in which case new Agreements shall be registered, if so required, under the terms of this Award. 
 
3.2.8 Termination of Employment 
 
Registered Agreements are not transferable other than in circumstances outlined in clause 3.2.7.  Where a termination of employment occurs in other 
circumstances, any existing registered Agreement shall cease to operate. 
 
3.3 Failure to Comply 
 
Failure to comply with the registration and approval requirements of clause 3 shall: 
 
(a) prevent an employer from offsetting wages against commissions paid; and 
 
(b) require an employer to meet all of the requirements of Stage 1 Employment (clauses 2.1 to 2.3). 
 
(c) mean that any agreement entered into between the parties shall be operative only to the extent that the agreement does not conflict with the 

provisions of this Award. 
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Property Sales Award Queensland – State 
SCHEDULE 1 – APPLICATION TO REGISTER AGREEMENT AND/OR OPT OUT 

PARTIES 

Employer Please PRINT  clearly:  Employee/Phones Please PRINT  clearly: 
Employer (Personal) 

Name   First/Middle/Last 
Names  

Company Name   Home Address  

ABN     
Employer Trading 

Name     Postcode 

   Personal eMail Address  

Office Address   Employee’s Mobile 
Phone  

   Employee’s Home 
Phone  

  Postcode  Office Phone  

Office eMail Address   Office Fax  

 

NEW APPLICATION OR AMENDMENT ? 
Tick ONE box only: 

   This is a new application; OR 
   This is an amendment (as per Clause 3.2.6). 

 

 

WHICH STAGE OF THE AWARD APPLIES ? 
Tick ONE box only: 

   Stage 1 (all conditions of Stage 1 Employment apply); OR 
   Stage 2 (opting out of one or more conditions of Stage 1 Employment). 

 

 

 

 

 

 

STAGE 1 EMPLOYMENT ONLY 
Stage 1 Employment (clauses 2.1 to 2.3) shall be applied in full, and the 
employee’s entitlement to commission earnings is detailed in the attached 
Employment Agreement which provides terms and conditions in addition to the 
minimum requirements of Stage 1 Employment. 
 
A completed copy of a current version of the appropriate REIQ  Employment 
Agreement, or a similar document, is attached. 

 

 

 

 

 

 

 

FEES (NEW APPLICATION ONLY) 
Tick ONE box only: 
We enclose a cheque (which includes GST) for: 

 $99.00 – the prescribed registration fee only; OR 
 $159.50 – one year’s PSAQ Membership for the employee ($110.00) from the 

date of registration of the Employment Agreement, plus the employer’s 
contribution ($49.50) to the registration fee; OR 

 $49.50 – the employer’s contribution to the registration fee (if the employee is 
a current Financial Member of the PSAQ (Membership No. … … … … …, 
Expiry Date … … … … … … … ).  

 

OPTING OUT – STAGE 2 EMPLOYMENT ONLY 
Tick ONE box only: 

 The Employee has, within the Real Estate Industry, earned in excess of 115% 
of the award rate of pay prescribed for a Property Sales Person in the past … 
… … months (with employer (name …) amount earned $ … … … … … ); 
OR 

 The employee can demonstrate a personal work history outside the real estate 
industry or, as the holder of a Real Estate Agent’s Licence, which would 
provide a reasonable expectation of an earning capacity in excess of 115% of 
the Award rate of pay prescribed for a Property Sales Person (as per 
attached explanation); OR 

 

 The employee is guaranteed by the employer to earn more than 115% of the 
Award rate of pay prescribed for a Property Sales Person during the next year 
(or part thereof), 

 

and on that basis we hereby apply to Opt Out of Stage 1 Employment from 
the Date Signed.  Stage 1 Employment shall be amended as per the attached 
Employment Agreement, or a similar document, which is attached hereto. 
 

[Unless specifically amended or deleted in the Employment Agreement, all 
conditions of Stage 1 Employment will apply.] 

 

SIGNATURES 
The parties acknowledge that they have read, and understand, the provisions of the Property Sales Award Queensland – State. 

Employee’s Signature  Employer’s Signature  

Employee’s Witness’ Name  Employer’s Witness’ Name  

Employee’s Witness’ Signature  Employer’s Witness’ Signature  

Date Signed by the last of the Parties    

 

PSAQ SECRETARY TO SIGN 
 

 This Agreement, in so far as it complies with this Award, is hereby 
approved.  The Agreement (No. …………………………………………………) 
shall operate from ……………………………… and shall continue in force 
until ………………………………, unless terminated earlier by the Parties; 
 

OR 
 

 This Agreement is not approved. 
(Refer to clause 3.2.5 of this Award.) 
 

 
PSAQ Secretary …………………. Date Signed  ……………….. 

 

POSTING 
Send by mail: 
• All  copies of this Application; plus 
• One copy of the Employment Agreement; plus 
• If this is a new application, a cheque as indicated above (payable to 

“PSAQ”); to 
 

 PSAQ 
 PO Box 863 
 SPRINGWOOD  QLD  4127 

 
OFFICE USE 
Employee $  …………     E#  ….………     R#  ……………… 
Office $ ……………     R# …………… 

 

Dated 8 March 2002. 
 
By the Commission, Operative Date:  8 April 2002 
[L.S.] E. EWALD, Repeal and New Award – Property Sales Award – State  
Industrial Registrar. Released:  20 June 2002 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 125 – application for new award 
 

Shop, Distributive and Allied Employees Association (Queensland Branch) Union of Employees 
AND Retailers’ Association of Queensland Limited, Union of Employers and Others 

(No B2239 of 2001) 
 

VOLUNTARY WORK - EXTENDED TRADING HOURS - NON-EXEMPT  
SHOPS - AWARD - STATE 

 
COMMISSIONER SWAN 10 May 2002 

 
NEW AWARD 

 
THIS matter coming on for hearing before the Commission at Brisbane on 19 April 2002, this Commission Awards as follows as from 10 May 2002: 
 

VOLUNTARY WORK - EXTENDED TRADING HOURS - NON-EXEMPT  
SHOPS - AWARD - STATE 

 
PART 1 - APPLICATION AND OPERATION OF AWARD 
 
1.1 Title 
 
The Title of this Award is Voluntary Work - Extended Trading Hours - Non-Exempt Shops - Award - State. 
 
1.2 Arrangement 
 
Subject Matter Clause No. 
 
Operation of Award .................................................................................................................................................................................................1.3 
Application...............................................................................................................................................................................................................1.4 
Definitions................................................................................................................................................................................................................1.5 
 
PART 2 - COMMUNICATION, CONSULTATION AND DISPUTE RESOLUTION 
 
Dispute Settling Procedure ......................................................................................................................................................................................2.1 
 
PART 3 - EMPLOYER AND EMPLOYEE DUTIES 
 
Notice of Extension of Trading Hours ....................................................................................................................................................................3.1 
Current Employee’s Notice of Election ..................................................................................................................................................................3.2 
Current Employee’s Election to be Honoured by Employer ..................................................................................................................................3.3 
Variation of Current Employee’s Election ..............................................................................................................................................................3.4 
 
PART 4 - AWARD COMPLIANCE 
 
Posting of Award .....................................................................................................................................................................................................4.1 
 
1.3 Operation of Award 
 
This Award shall take effect and have the force of law as from 10 May 2002. 
 
1.4 Application 
 
This Award shall apply to all current employees as defined who are employed in non-exempt shops as defined throughout the State of Queensland. 
 
1.5 Definitions 
 
“Current employee” is an employee who is employed either on a weekly or casual basis in a non-exempt shop as at the date of operation of an 
amendment of the Trading Hours Order - Non-Exempt Shops Trading by Retail - State or of the Trading (Allowable Hours) Act 1990 where the date of 
operation of the amendment of the Order or of the Act occurs after the date of the making of this Award, which has the effect of extending the prescribed 
trading hours. 
 
“Order” means the Trading Hours Order - Non-Exempt Shops Trading by Retail – State. 
 
“Non-Exempt Shop” means a shop defined as such under the Trading (Allowable hours) Act 1990. 
 
“Employer” means any person or Company who operates a non-exempt shop. 
 
“Union” means the Shop, Distributive and Allied Employees Association (Queensland Branch) Union of Employees or The Australian Workers’ Union 
of Employees, Queensland. 
 
“The Act” means the Trading (Allowable Hours) Act 1990. 
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PART 2 - COMMUNICATION AND DISPUTE RESOLUTION 
 
2.1 Dispute Settling Procedure 
 
In the event of any dispute arising between an employer and a current employee, work shall be continued as normal without any alteration to the status 
quo except where the continuation of work could be detrimental to the health or safety of an employee, and the dispute shall be dealt with in the 
following manner: 
 
In the first instance, the matter will be raised by the employee with the person responsible for the drawing of the employee’s roster. 
 
Should the matter not be satisfactorily resolved within forty-eight hours, the employee may raise the matter with the manager of the shop or may seek that 
the Union do so on behalf of the employee. 
 
Should the matter remain unresolved after a further forty-eight hours, the employer, the employee or the Union shall notify the Queensland Industrial 
Relations Commission with a view to the conciliation or if necessary,  arbitration of the dispute.  
 
PART 3 - EMPLOYER AND EMPLOYEE DUTIES 
 
3.1 Notice of Extension of Trading hours 
 
The employer will provide by written notice to each current employee twenty-eight days where possible clear notice of the date from which the employer 
proposes to implement an extension of trading hours arising from an amendment of the Order or of the Act. Such notice will clearly state the new span of 
trading hours, and will contain a form of election which will enable each current employee to indicate whether they do or do not elect to work within the 
extended hours. The form of election will contain provision for the signature of the current employee. 
 
3.2 Current Employee’s Notice of Election 
 
Each current employee will complete and return to the employer within seven days of the  receipt of the notice of  extension of trading hours a form of 
election duly signed. 
 
3.3 Election to be Honoured by employer 
 
The employer will not draw a working roster which is contrary to the election of a current employee who has elected not to work within the extended 
trading hours.  Neither will the employer alter a working roster to the disadvantage or prejudice of an employee who has made such an election. 
 
3.4 Variation of Current Employee’s Election 
 
A current employee’s election may be varied in the following circumstances: 
 

(a) by mutual agreement between the current employee and the employer, recorded in writing; or 
(b) by written, signed and dated notice of change of election (notice), given to the employer by the current employee, twenty weeks after the date of 

the commencement of the additional trading hours: 
 

Provided that the employer will implement a current employee’s notice at the commencement of the next mutually acceptable roster cycle, but no earlier 
than 14 clear days after the date of the notice and will not unreasonably delay implementation of such notice. 
 
PART 4 - AWARD COMPLIANCE 
 
4.1 Posting of Award 
 
The Manager of every Non-Exempt shop will arrange for a copy of this Award to be displayed in a conspicuous place, readily accessible to employees. 
 
Dated 10 May 2002. 
 
By the Commission, 
[L.S.] E.EWALD, 
Industrial Registrar. 

 Operative Date:  10 May 2002 
New Award - Voluntary Work - Extended Trading Hours - Non-Exempt Shops - Award - State 
Released:  26 June 2002 

 
########################################################################################################################### 
 

INDUSTRIAL COURT OF QUEENSLAND 
 

Industrial Relations Act 1999 – s. 341(1) – appeal against decision of industrial commission 
 

Department of Justice and Attorney-General AND David Carey 
(No. C42 of 2002) 

 
PRESIDENT HALL 25 June 2002 
 

DECISION 
 

This is an appeal against a decision of the Queensland Industrial Relations Commission reported at 169 QGIG 804.  The decision was about a preliminary 
jurisdictional point. 
 
The application before the Commission was an application for relief under s. 74 of the Industrial Relations Act 1999.  It was the appellant’s submission 
that the Commission had no jurisdiction because the respondent’s employment was for a fixed period of time which had come to an end by the effluxion 
of time, i.e., there had not been a dismissal.  The decision of the Commission sufficiently appears at the eighth matter considered by the Commission (at 
806): 
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 “8.  The events of 26 October 2001 
 
 Mr Carey was told by Mr Williams at approximately 2.20 p.m. on 26 October that his contract was not being renewed (or words to that effect).  Mr 

Carey was asked to hand over his security card (he said he did not have it with him) and was told he was to leave the building immediately.  He was 
then escorted from the building by Mr Williams and a security guard.  Mr Williams also told Mr Carey his access to the building was being removed. 

 
 Although Mr Williams might have informed Mr Carey his contract was not being renewed and that he would not be required to come into the office 

for the balance of the period of his contract the manner of the communication of Mr Carey’s termination leads me to conclude that the employment 
relationship came to an end on that day (see Siagian v Sanel Pty Ltd [1994] 54 IR 185 at 196-203; compare Construction, Forestry, Mining and 
Energy Union v Newcastle Wallsend Coal Company Ltd [1998] 88 IR 202). 

 
 In any event, even if I am wrong on the date and Mr Carey’s employment did not cease until 2 November 2001, the termination would, having regard 
to all of the authorities considered above, still have been at the initiative of the employer and not through the effluxion of time.”. 
 

The issue being whether the Commission had jurisdiction, to succeed on the appeal the appellant must succeed on its appeal against each of the alternative 
grounds for the Commission’s decision; viz: 
 

(1) the respondent was dismissed (on 26 October 2001) prior to the alleged expiry of his employment by the effluxion of time; and 
 
(2) if the employment terminated on 2 November 2001 it did so at the initiative of the employer and not by the effluxion of time. 

 
In my view the Commission’s decision on the first ground is unassailable.  The appellant is limited to an appeal on the grounds of error of law and excess 
or want of jurisdiction.  The appellant is not entitled to attack the Commission’s findings of fact, howsoever illogical or faulty, so long as there is some 
basis for the findings; compare Muhammad Alamzeb v Education Queensland (No. 2) (2002) 170 QGIG 190 at 195.   
 
The Commission’s reasoning started with Siagion v Sanel Pty Ltd (1994) 54 IR 185.  The decision is commonly referred to in connection with debates 
about whether particular statutory schemes about termination of employment are about termination of the contract of employment or about termination of 
the relationship of employer and employee.  However, the case deals with other issues also.  At 186, in reciting the facts, Wilcox CJ said: 
 
 “On 29 March 1994, Mr Siagian worked throughout the morning at his usual duties.  As he left the building for lunch, at about 1 pm, Jeff Bryant, an 

accountant who apparently carries out managerial functions for the Group, followed him and initiated a conversation.  Mr Bryant told Mr Siagian 
that ‘the partners have decided you have to go’ and handed him a piece of paper with a cheque for $10,753.85 attached.  The piece of paper is in 
evidence.  It bears the name and address of Sanel and is headed ‘Statement of Earnings on Termination’.  It sets out a computation that includes pay 
for the periods ending 1 April and 15 April (I gather that Mr Siagian was paid fortnightly) and the cash value of Mr Siagian’s accrued annual leave 
and long service leave.  The total gross sum was $15,030.68 from which tax was deducted, leaving a balance of $10,753.85.  The case has been 
argued on the basis that the effect of this transaction was to pay Mr Siagian all moneys due to him in respect of his employment by Sanel up to 15 
April 1994. 

 
 Mr Siagian asked Mr Bryant for ‘the termination letter’ but was told there was none.  He asked why he was terminated but Mr Bryant merely 

repeated that the partnership had decided he had to go.  Mr Bryant asked Mr Siagian for his key.  Mr Siagian handed the key to Mr Bryant who 
escorted him back to the building to get his personal belongings and then out to his car.  During the course of this activity, Mr Siagian again asked 
Mr Bryant the reason for his termination.  He did not receive a responsive answer.  Mr Siagian also repeated his request for a termination letter.  Mr 
Bryant promised to send one but has not done so.”. 

 
 At 203 His Honour went on to hold: 
 
 “The view I have expressed makes it unnecessary for me to determine whether the respondent was entitled to make payment in lieu of notice or 

whether the selected period was too short.  Subject to counsel’s second argument, there is no doubt that Mr Bryant, on behalf of the respondent, 
effectively terminated the employer-employee relationship on 29 March.  His actions in delivering the cheque, with a statement of earnings on 
termination, repossessing Mr Siagian’s key and escorting him from the premises admit of no ambiguity.  If the respondent was not entitled to make a 
payment in lieu of notice, or the selected period was too short, this only means that the termination was a breach of contract.  On the view I take, that 
does not matter; it was still a ‘termination of ... employment’.  Counsel’s first argument must be rejected.”.  (Emphasis added).   

 
Given the Commission’s findings of fact (set out above) about Mr Williams’ interaction with the respondent on 26 October 2001, I can well understand 
how the Commission came to the view that the case was analogous to Siagian v Sanel Pty Ltd (1994) 54 IR 185 and why the Commission held that both 
the relationship of employer and employee and the contract of employment ceased, at the initiative of the employer, on 26 October 2001.  It may be 
conceded that in Construction, Forestry, Mining & Energy, Industrial Union v Newcastle Wallsend Coal Company Ltd (1998) 88 IR 202 a Full Bench of 
the Australian Industrial Relations Commission distinguished Siagian v Sanel Pty Ltd (1994) 54 IR 185.  As the Full Bench said (at 214): 
 
 “Counsel for the CFMEU submitted that the situation in this case was analogous to that in Siagian in that the employees were not required to or 

permitted to attend for work.  We do not agree with this submission.  As we have noted the termination notice makes it clear that the respondent’s 
intention was that the employees would continue to be employed until the effective date of termination.  The fact that the respondent did not exercise 
its option of requiring the employees to attend and perform work is not to the point.”.   

 
But the Commission was plainly aware of that.  The Commission said, (at 806) “compare Construction, Forestry, Mining and Energy Union v Newcastle 
Wallsend Coal Company Ltd (1998) 88 IR 202”.  (Emphasis added).  The finding that the manner of the communication prevailed over or gave a 
different meaning to the words used was an inference for which there was some basis.  It  cannot be said to be an error of law.  The challenge to the 
Commission’s first ground for accepting jurisdiction must fail.   
 
That is enough to dispose of the appeal.  However, the second ground for the Commission’s decision to accept jurisdiction was fully argued.  If allowed 
to stand, it may be relied upon as a precedent.  The errors said to infect the Commission’s approach may again simmer to the surface if it becomes 
necessary to deal with the matter of remedy.  Both parties press for a decision upon the point.  I propose to determine the attack of the Commission’s 
second ground for accepting jurisdiction, but to refrain from writing an advisory opinion about remedies available to the respondent.   
 
Two preliminary points should be made:  one, it is common ground that only a termination of employment at the initiative of the employer will entitle an 
applicant to any relief under Chapter 3, Part 2 of the Industrial Relations Act 1999; two, it is accepted by the respondent that jurisdiction may not be 
founded on estoppel.  Since the issues before the Court go to jurisdiction I should record, without embellishment, that I agree with counsel on both 
preliminary points.   
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The Commission summarised the history of the respondent’s employment as follows (at 804-5): 
 
 “General facts of the matter 
 
 Mr Carey was employed by the Department of Justice and Attorney-General from 30 September 1993 until 26 October 2001 (on Mr Carey’s version 

of events) or 2 November 2001 (on the respondent’s version of events). 
 
 During that period Mr Carey was provided with thirty-three letters specifying periods of ‘engagement’ in particular positions with the Department 

(see Attachment DC1 to the affidavit of Mr Carey – Exhibit 11).  However, Departmental records also showed that Mr Carey had ten other 
‘engagements’ which were not covered by any letters of engagement (see Attachment DC13 to Exhibit 11). 

 
 The following table records Mr Carey’s employment history.  Where his engagement is covered by a letter the actual period of engagement is as 

stated in the letter (drawn from Attachment DC1).  Where there is no letter the period of engagement is that which is shown in the Department’s 
records (drawn from Attachment DC13).  Generally, there was no stated reason for any engagement.  Where a reason for engagement was stated that 
reason is recorded in note form at the end of the table. 

 
Ltr 
No 

Date of Letter Duties 
Described 

Classification Stated Period of 
Engagement as per letter 

Stated Period of Engagement 
by Respondent 

1 07 Oct 93 Admin Officer AO2(7) 30 Sep 93 to 31 Dec 93 30 Sep 93 to 31 Dec 93 
2 30 Mar 94 Admin Officer AO2(7) Until 29 Apr 94 01 Jan 94 to 29 Apr 94 
3 18 May 94 Admin Officer AO2(7) Until 27 May 94 30 Apr 94 to 27 May 94 
4 30 May 94 Admin Officer AO2(7) Until 24 Jun 94 28 May 94 to 24 Jun 94 
5 04 Jul 94 Legal Officer (1) PO3(1) Date of entry for 5 wks 07 Jun 94 to 08 Jul 94 
   PO3(1)  09 Jul 94 to 31 Jul 94 
6 10 Aug 94 Admin Officer (2) AO2(7) 01 Aug 94 to 28 Oct 94 01 Aug 94 to 28 Oct 94 
   AO2(7)  29 Oct 94 to 02 Jan 95 
7 18 Jan 95 Legal Officer PO3(1) 03 Jan 95 to 31 Mar 95 03 Jan 95 to 31 Mar 95 
8 01 Mar 95 Legal Officer PO3(1) 06 Feb 95 to 10 Mar 95 06 Feb 95 to 10 Mar 95 
9 29 Mar 95 Admin Officer PO3(1) 13 Mar 95 to 02 Jun 95 13 Mar 95 to 02 Jun 95 
   PO3(1)  03 Jun 95 to 24 Oct 95 
10 08 Oct 96 Legal Officer PO3(2) Until 25 Oct 96 25 Oct 95 to 25 Oct 96 
11 14 Nov 96 Legal Officer PO3(2) Until 29 Nov 96 26 Oct 96 to 29 Nov 96 
   PO3(2)  30 Nov 96 to 31 Jan 97 
12 23 Jan 97 Legal Officer PO3(2) Until 30 Jun 97 01 Feb 97 to 30 Jun 97 
13 23 Jul 97 Legal Officer PO3(2) Until 29 Aug 97 01 Jul 97 to 29 Aug 97 
14 25 Aug 97 Legal Officer (3) PO3(3) 28 Jul 97 to 27 Oct 97 28 Jul 97 to 27 Oct 97 
   PO3(3)  18 Aug 97 to 28 Aug 98 
15 22 Sep 97 Legal Officer (4) PO3(3) 01 Sep 97 to 27 Oct 97 01 Sep 97 to 27 Oct 97 
16 28 Oct 97 Legal Officer PO3(3) Until 28 Nov 97 28 Oct 97 to 28 Nov 97 
17 09 Jan 98 Legal Officer PO3(3) Until 27 Feb 98 29 Nov 97 to 27 Feb 98 
18 18 Feb 98 Legal Officer PO3(3) Until 30 Apr 98 28 Feb 98 to 30 Apr 98 
19 17 Apr 98 Legal Officer PO3(3) Until 30 Jun 98 01 May 98 to 30 Jun 98 
   PO3(3)  01 Jul 98 to 30 Aug 98 
   PO3(3)  31 Aug 98 to 09 Oct 98 
   PO3(3)  10 Oct 98 to 27 Nov 98 
   PO3(3)  28 Nov 98 to 10 Mar 99 
20 19 Mar 99 Legal Officer (5) PO3(4) 11 Mar 99 to 11 Jun 99 11 Mar 99 to 11 Jun 99 
21 13 Aug 99 Legal Officer PO3(4) Until 30 Sep 99 12 Jun 99 to 30 Sep 99 
22 17 Sep 99 Legal Officer PO3(4) Until 31 Dec 99 01 Oct 99 to 31 Dec 99 
23 20 Dec 99 Legal Officer PO3(4) Until 31 Jan 00 01 Jan 00 to 31 Jan 00 
24 30 Jan 00 Legal Officer PO3(4) Until 26 May 00 01 Feb 00 to 26 May 00 
25 01 Jun 00 Legal Officer PO3(4) Until 25 Aug 00 27 May 00 to 25 Aug 00 
26 17 Jul 00 Legal Officer PO3(4) Until 20 Nov 00 26 Aug 00 to 20 Nov 00 
27 14 Nov 00 Legal Officer PO3(4) Until 12 Jan 01 21 Nov 00 to 12 Jan 01 
28 05 Jan 01 Legal Officer PO3(4) Until 23 Feb 01 13 Jan 01 to 23 Feb 01 
29 21 Feb 01 Legal Officer PO3(4) Until 06 Apr 01 24 Feb 01 to 06 Apr 01 
   PO3(4)  26 Feb 01 to 09 Mar 01 
30 15 Mar 01 Legal Officer PO3(4) 12 Mar 01 to 24 Aug 01 12 Mar 01 to 24 Aug 01 
31 04 May 01 Legal Officer (6) PO3(4) 09 Apr 01 to 09 Jun 01 09 Apr 01 to 09 Jun 01 
32 21 May 01 Legal Officer PO3(4) Until 31 Aug 01 10 Jun 01 to 31 Aug 01 
33 30 Aug 01 Legal Officer PO3(4) Until 02 Nov 01 01 Sep 01 to 02 Nov 01 

 
 Stated Reasons for Engagement 
 

(1) based on undertaking work on behalf of the Department of Housing and Local Government 
(2) based upon the staffing requirements of the Crown Law Division pending completion of the selection process to fill this position 
(3) based on the completion of the selection process to fill this position 
(4) based on a currently advertised position 
(5) based on the operational requirement of Crown Law 
(6) based on operational convenience.”. 

 
The appellant’s attack upon the Commission’s finding that if the employment of the respondent did not terminate at the initiative of the employer on 26 
October 2001, it terminated on 2 November 2001 is an attack which is based upon the Public Service Act 1996.  Part 2 of that Act establishes the 
Queensland Public Service.  It consists of persons who are employed under the Act, s. 5.  All public service employees are employed in “departments” or 
“public service offices”, s. 6.  The appellant is a department, ss. 7(1) and 12.  A “public service employee” is a person employed under the Public Service 
Act 1996 as (a), a public service officer; (b), a general employee or (c), a temporary employee.  Such employees are, and may only be, employed 
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pursuant to the Public Service Act 1996.  There is no other basis for their employment.  In Director-General of Education and Others v. Suttling (1986) 
162 CLR 427 at 437 to 438, Brennan J said: 
 
 “Members of the Service are appointed pursuant to the Act and their rights must be ascertained by reference to its provisions.  The relationship 

between a civil servant of the Crown and the Crown has often been described as contractual, though the civil servant has been appointed pursuant to 
statute:  see, e.g., Gould v. Stuart; Carey v. The Commonwealth; Lucy v. The Commonwealth.  However, the contractual nature of the relationship has 
not been universally accepted:  see, e.g., Monckton v. The Commonwealth; Lucy v. The Commonwealth; Geddes v. Magrath; Morgan v. Geddes; The 
Commonwealth v. Welsh; and cf. Ryder v. Foley.   And sometimes an espousal of one view rather than the other has been avoided:  see, e.g., Reilly v. 
The King; Kodeeswaran v. Attorney-General (Ceylon).  If the relationship is contractual, the contract must be consistent with any statutory provision 
which affects the relationship.  No agent of the Crown has authority to engage a servant on terms at variance with the statute.  To the extent that the 
statute governs the relationship, it is idle to inquire whether there is a contract which embodies its provisions.  The statute itself controls the terms of 
service:  McVicar v. Commissioner for Railways (N.S.W.).”.  (Footnotes deleted). 

 
It has not been contended that His Honour’s observations which were directed at the Education Commission Act 1980 (NSW) are other than apposite to 
the situation under the Public Service Act 1996). 
 
In relation to a department, a “public service employee” is a public service employee of the department, s. 4 and Schedule 3.  A “chief executive” 
relevantly means (a), in relation to a department – the chief executive of the department, or (b), in relation to a public service employee – the chief 
executive of the employee’s department, s. 4 and Schedule 3.  A chief executive may appoint public officers in his or her department, s. 67(1).  A “public 
service officer” is a person employed under the Public Service Act 1996 as an officer (other than a senior executive), s. 8(c).  The appointment of an 
officer in a department is on tenure unless, under a directive of the Public Service Commissioner, the appointment may be on contract for a fixed term, 
and the chief executive declares it to be available on contract for a fixed term, s. 69.  There has been no suggestion, nor could there be, that the 
respondent was employed under the Public Service Act 1996 as an officer.   
 
The employment of general and temporary employees is provided for at Part 9 of the Public Service Act 1996.  A person may be employed by a chief 
executive as a general employee to perform work of a type not ordinarily performed by an officer, s. 112(1).  It follows that the respondent could not have 
been employed as a general employee.  He was always employed to perform work of a type which would ordinarily be performed by an officer.  To meet 
temporary circumstances, a chief executive may employ a person as a temporary employee or as a casual employee to perform work of a type ordinarily 
performed by an officer, s. 113(1).  Section 113(1) is of such cardinal importance in this matter it is useful to set it out in full: 
 
 “Employment of temporary employees 
 
   113.(1) To meet temporary circumstances, a chief executive may employ a person as a temporary employee to perform work of a type ordinarily 

performed by an officer other than a senior executive. 
 

 (2) The employment may be – 
 

(a) on a temporary basis and full-time or part-time; or 
 
(b) on a casual basis. 

 
(3) A person employed under this section does not, by the employment, become an officer. 

(4) Subsections (1) and (2) are subject to a directive that may be made about the employment of persons as temporary employees.”. 
 

The respondent was not a casual employee.  It follows, that if the respondent was employed by the appellant at all, he was employed as a temporary 
employee.  To refer once again to the observations of Brennan J previously quoted: 
 

“No agent of the Crown has authority to engage a servant on terms at variance with the statute.”. 
 

The dictionary at Schedule 3 neither defines “temporary employee” or the adjective “temporary”.  However, it does define the adverb “temporarily” to 
mean (not include) “for a period limited by time, whether or not the time has been fixed”.  It follows from s. 32 of the Acts Interpretation Act 1954 that a 
“temporary employee” is an employee appointed “for a period limited by time, whether or not the time has been fixed”.  It has to follow that the 
respondent might lawfully be employed for a fixed period of time or for a limited period which was not fixed, e.g., might be employed to assist in the 
conduct of a particular trial.  Indeed, the appellant is prepared to go further and concede that in some cases an employee may be said to be a “temporary 
employee” though employed for an indefinite period terminable by notice.  The concession I think is well made. 
 
The dictionary definitions of “temporary” are of limited assistance.  The Shorter Oxford Dictionary defines “temporary” as “lasting for a limited time; 
existing or valid for a time (only); transient; made to supply a passing need”.  The Macquarie Dictionary definition is similar though it adds the phrase 
“not permanent”.  The difficulty is as Wilcox J pointed out in Hafza v Director-General of Social Security (1985) 60 ALR 674 at 682, “in [one] sense 
everything in human affairs, including life itself, is ‘temporary’ ”.  Greater assistance is I think to be gleaned from the decision of Jenkinson J in Hale v 
Department of Primary Industry (1988) 78 ALR 794 at 501 to 502 where His Honour said: 
 

“The word ‘permanent’ was not, I think, otherwise applied by the Act in description of the offices or the officers of the Public Service which it 
constituted, except in the now discarded expression ‘Permanent Head’, but in common speech the words ‘permanent’ and ‘temporary’ were for 
decades cardinal antonyms in respect of civil service employment.  Examples of that usage are to be found in s. 48(1) of the Public Service Act 1922 
before its amendment.  I do not suggest that, in the construction of the word ‘temporarily’ in reg 116(1), considerations deriving from that usage need 
be called in aid.  The ordinary meaning of the word does not, in my opinion, justify the requirement suggested by Mr Bell, that some specific 
temporal limit be set, whether in the direction or in the mind of the Secretary when he gives the direction, upon the performance of the duties which 
is directed.  The requirement which the word imposes is in my opinion satisfied by a direction expressed to be given in exercise of power conferred 
by reg 116(1) to perform the duties of an office ‘until further notice’, provided that the person giving the direction has at the time he gives the 
direction the intention that the direction shall not continue in effect so long as to make the word ‘temporarily’ inapplicable to the performing 
undertaken.  The notification that the direction is given in exercise of power conferred by that regulation is, in my opinion, sufficient compliance 
with the requirement of the regulation that the written direction be of temporary performance, because the indication of the source of power to give 
the direction communicates the limitation imported by the word ‘temporarily’.  The words ‘until further notice’ in the direction do not contradict that 
limitation, in my opinion.  Because I am of opinion that the regulation does not, on its proper construction, require that any particular period be fixed 
by the Secretary at the time the direction is given as that during which the performance of the duties is to continue, no obligation arises, in my 
opinion, to specify such a period in the written direction.”. 
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The correct proposition, or so it seems to me, is that the appellant might appoint a person such as the respondent for a fixed term, for a purpose which will 
come to an end, or upon an indefinite hiring terminable by notice provided that, in the latter case, it is not the intention of the department (to), in fact, 
treat the engagement as a permanent or continuing one to be brought to an end only by supervening events such as misconduct or redundancy. 
 
Determining the true nature of the engagement of an employee such as the respondent is a matter which is not without difficulty.  To begin with, one 
temporary engagement may well be followed by another.  One can well envisage a temporary employee engaged for the duration of an officer’s long 
service leave being offered a further engagement for the duration of a trial.  There is the additional difficulty that extension of the initial temporary 
engagement may be by variation as well as by fresh appointment.  Additionally, there is nothing in the Public Service Act 1996 to require that each 
appointment or variation be made in writing.  It follows that it will be necessary to take into account evidence of that which was said and, indeed, 
evidence of the conduct of the parties which may throw light upon the nature of an appointment.  In this case, of course, because of the Commission’s 
finding that the employment was terminated at the initiative of the appellant on 26 October 2001, if the true nature of the respondent’s engagement by the 
appellant ever again becomes relevant in the proceedings before the Commission, the only issue will be the nature of the engagement which was on foot 
on 26 October 2001. 
 
The appellant’s attack upon the Commission’s second ground for holding that there had been a dismissal at the initiative of the employer, viz, that any 
termination on 2 November 2001 was at the initiative of the employer, may not be answered by inquiring whether there was “any evidence” to support 
such a conclusion.  The conclusion that any termination which occurred on 2 November 2001 was a termination at the initiative of the appellant arose out 
of a process of reasoning which the Commission (very properly) exposed over some three pages of the decision.  The appellant goes to that reasoning and 
submits that it shows that the Commission acted upon irrelevant matters and on applied incorrect principles.   
 
Some matters are said to be irrelevant on any view of the matter.  For instance, it is contended that the Commission erred in its use of the decision of von 
Doussa J in Andersen v Umbakumba Community Council (1994) 56 IR 102.  The issue in Andersen v Umbakumba Community Council, ibid, was 
whether the applicant was excluded from the benefit of subdivisions B and C of Division 3 of Part VIA of the Industrial Relations Act 1988 (C’wth) on 
the ground that the termination of his employment was harsh, unjust or unreasonable because of the operation of ss. 170CC and 359 of the Act which 
authorised the exclusion of categories of person by regulation, and by regulation 30B(1)(a) of the Industrial Relations Regulations (C’wth) which 
excluded employees engaged under a contract of employment “for a specified time”.  In short form, it was held that even where both a commencement 
date and a finishing date were expressly stated, a contract would be held to fall outside the regulation if at any time it might be brought to an end by 
notice or payment in lieu of notice.  The use which the Commission made of the decision appears sufficiently from the Commission’s first reason for its 
decision, viz: 
 
 “In Andersen v Umbakumba Community Council ([1994] 56 IR 102 at 106) von Doussa J said: 
 

 ‘In the present case cl 3 and Sch 1 of the employment agreement clearly state both a commencement date for the employment and a cessation 
date, but in light of the right on either party to the contract arising under cl 21(c) to bring the employment to an end on two weeks’ notice, and 
the right of the employer under cl 21(d) to bring the employment to an end without notice on payment of two weeks salary, the cessation date 
merely records the outer limit of a period beyond which the contract of employment will not run (unless a new agreement is entered into 
pursuant to cl 29).  Within the period stated in Sch 1 the period of the contract of employment is indeterminate.  At any point during the two year 
period identified by the commencement and cessation dates neither side could know with any certainty when the period of the contract of 
employment might come to an end.’. 

 
As was the case in Andersen, Mr Carey’s letters of engagement provided that his services could be terminated by either party at any time by the 
giving of two (2) weeks’ notice.  For example, his first letter of engagement said: 
 

‘It is also advised that, except in the case of the termination of your services for any misconduct, your engagement may be terminated by either 
party at any time by the giving of two (2) weeks’ notice.’. 
 

The other thirty-two (32) letters contain a similar (but not identical) provision. 
 
Consequently, at any time during Mr Carey’s employment, there was no certainty as to when the contract of employment might come to an end.  He 
was literally employed at the Department’s convenience.”. 
 

The Commission, of course, was not concerned with whether the respondent’s engagement might be characterised as an engagement for a specified term 
for the purposes of reg 30B(1)(a) of the Industrial Relations Regulations (C’wth) or for any other purpose.  The issue before the Commission was 
whether there was an outer limit to the respondent’s engagement so that the respondent’s engagement would expire by the effluxion of time on 2 
November 2001 if not earlier brought to an end.  There is nothing in Andersen v Umbakumba Community Council (1994) 56 IR 102 to assist in the 
resolution of that question.  The Commission’s reasoning is a simple confusion of ideas.   
 
Other matters are said to be irrelevant because they are made irrelevant by the Public Service Act 1996.  The submission is that the Commission paid 
regard to authorities which would be entirely appropriate to a private sector engagement of a sales assistant by a fishmonger or a public sector 
engagement by a statutory authority ousted by the statutory regime established by the Public Service Act 1996.  To begin with, it is submitted that the 
Commission erred in relying upon the decision of Madgwick J in Church and Others v Gold Coast City Council (960176), decision number 176/96, 13 
May 1996 as authority for the proposition that: 
 
 “In any short, fixed term contract, it is elementary that both parties must have agreed to the terms of the contract.  There was no such agreement here.  

The letters were unilateral announcements to the applicants of another extension of their employment.  They were not asked to, nor did they, assent to 
the terms expressed in the letters.”, 

 
and: 
 
 “Where there is no mutuality of contractual obligation as to a specified term, . . . there is no ‘contract of employment for a specified term’ within the 

meaning of ‘the regulation’.”.   
 
This time, the submission is not that the decision relied upon was about Regulation 30B(1) of the Act Industrial Relations Regulations (C’wth).  The 
decision does throw illumination upon the circumstances in which the announcement of an expiry date by an employer will be treated as fixing the expiry 
date.  However, it is illuminating only in areas which are not regulated by the Public Service Act 1996 or comparable legislation.  The term of a 
temporary employee under s. 113 of the Act is controlled by the “temporary circumstances” which trigger the decision to employ a temporary employee.  
No amount of refusal or withholding of assent by an employee who commences work after receiving notice of the proposed expiry date of his 
engagement can convert an employment under s. 113 into anything other than a “temporary employment” or enlarge the term beyond that appropriate to 
the “temporary circumstances”.   
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In particular, issue is joined with the reliance upon the Full Court of the Industrial Relations Court of Australia in Fisher v Edith Cowan University (No. 
2) (1997) 72 IR 464.  Once again, the decision was about reg 30B of the Industrial Relations Regulations (C’wth).  That is not presently material.  What 
is material is the passage at 469 to 470: 
 
 “The Recommendation and, therefore, the Convention recognise that whilst on their face contracts of employment for a specified period of time may 

provide for consensual termination of the employment relationship by the effluxion of the period specified in the employment contract, that 
termination may, in certain circumstances, be a termination at the initiative of the employer.  For example, if an employer arranges for an employee 
to render service under consecutive contracts of employment for specified periods of short duration, where the nature of the employment is 
appropriate for a contract of indeterminate duration, and the employee had no say in the terms of the agreement, it may be said that the contract 
served the purpose of the employer by providing additional control over the employee.  In such circumstances if the employment relationship is 
terminated by the refusal of the employer to ‘roll-over’ the employment contract, the termination may be seen as part and parcel of an initiative taken 
by the employer at the commencement of the contract of employment to reserve that power.”. 

 
The passage is said to be entirely inappropriate in the case where a chief executive nominates a limited period of time, whether by fixing time, 
nomination of a purpose or reference to an event, pursuant to s. 113 of the Public Service Act 1996.  The submission must be right.  The submission that 
by doing that which the chief executive is required to do, the chief executive triggers the jurisdiction of the Queensland Industrial Relations Commission 
under Chapter 3 Part 2 of the Industrial Relations Act 1999 cannot be sustained.  It cannot be the effect of s. 113 that any employee other than a casual 
appointed to perform work of the type ordinarily performed by an officer is appointed for a limited term in the first instance with a right to relief if a 
failure to offer a further engagement may be shown to be unfair.  What relief one may ask is the Queensland Industrial Relations Commission to grant?  
Is the Commission to order reinstatement or re-employment in circumstances in which there are no longer “temporary circumstances” to be met?  Is the 
aggrieved ex employee to be given compensation for loss of an engagement which he did not hold and which he could not have been given because s. 
113 did not allow it? 
 
Finally, criticism is levelled at the Commission’s reliance upon the reasonable expectations of the respondent.  Once again, the criticism is well founded.  
Whatever scope there may be for notions of conscionability in the construction and enforcement of contracts of employment the requirements of good 
conscience cannot confer upon an employee and impose upon the Crown an engagement that the Public Service Act 1996 does not allow.   
 
In my view the Commission erred in law in concluding that, if the engagement of the respondent terminated on 2 November 2001 it terminated at the 
initiative of the employer. 
 
Two caveats I should lodge.  No submissions have been made about the case (hopefully hypothetical) in which through ignorance or mala fides a chief 
executive appoints an employee for an apparently short term engagement intended to be extended indefinitely.  The attack has been on the legitimacy of 
the Commission’s reasons.  The remedy (if any) of an “employee” under a sham arrangement, is left to another day.  The second caveat is that a Crown 
employee on an engagement originally entered into under the Public Service Management Employment Act 1988 and subsequently extended, may have 
rights under s. 131 of the Public Service Act 1996. 
 
Counsel for the appellant and counsel for the respondent are ad idem that the matter should be heard by the Commissioner who dealt with the preliminary 
jurisdictional point at first instance.   
 
I remit the matter to the Commission in order to be heard and determined according to law.   
 
Dated 25 June 2002. 
 
D.R. HALL, President. 
 
 
Released:  25 June 2002 

 Appearances:   
Mr G. C. Martin SC, with him Mr A. A. J. Horneman-Wren, instructed by McCullough 
Robertson, for the appellant.   
Mr T. Bradley, instructed by Agnew Consulting Pty Ltd, for the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Kenneth Howard Dicker AND Bowen Old People’s Homes Society (No. B1419 of 2001) 
 

COMMISSIONER EDWARDS 20 June 2002 
 
Application for Reinstatement – Termination – Dismissal – Contract of Employment – Three Years – Probationary Period – Performance Reviews Not 
Undertaken – Evidence – Accreditation – Restructure – Complaints – Level of Communication – Dismissal Harsh, Unjust and Unreasonable – 
Compensation Awarded. 
 

DECISION 
 

By the application filed on 13 August 2001 the applicant sought relief under the provisions of the Industrial Relations Act 1999 (the Act).  On 17 August 
2001 the Deputy Industrial Registrar wrote to the applicant to advise that in accordance with s. 72(1) of the Act the application had been rejected.  On 20 
August 2001 the applicant advised the Registrar in terms of s. 74(6) of the Act that he wished to proceed with his application.  
 
The applicant was employed from 12 July 1999 until his dismissal on 30 July 2001.  The conditions of his employment were governed by the Contract of 
Employment (Exhibit 5) and the Act.  Prior to the parties signing the Contract a number of discussions took place and correspondence exchanged 
(Exhibits 1-4).  The maximum term of the engagement under the Contract was three years.  The applicant was terminated some 12 months prior to the 
termination date of July 2002. 
 
Clause 15 (Review of Performance) of the Contract stated: 
 

“15. 1. A review of the Employee’s performance will be carried out by the Chairman or person nominated by him after the following periods: 
 

(a) 3 months after the commencement date 
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(b) At the end of the probation period 
(c) 12 months after the commencement date 
(d) yearly thereafter. 

 
2. The results of those reviews will be advised to the Employee.”. 

 
Except for a probationary review undertaken by the Chairman of the Bowen Old People’s Homes Society Board (the Board) in the presence of the 
Director of Nursing, reviews were not undertaken in accordance with clause 15. 
 
During the year 2000 the Australian Government required aged care facilities to meet certain standards to achieve accreditation.  In October 2000 
accreditation was granted for a period of three years.  The Board acknowledged that the accreditation was due largely to the efforts of the applicant and 
Ms N.A. Fellows, Director of Nursing.  Even though at the time of accreditation there is no record of any concerns, it was the evidence of Mr R.T. 
Sanderson, Chairman of the Board that the Board had concerns about the applicant’s interpersonal skills.  These concerns were raised at a special meeting 
of the Board held on Monday 29 January 2001.  No minutes of the meeting were available to the Commission.  The letter written to the applicant (Exhibit 
10 RTS-4) does not reflect concern about interpersonal skills but rather a concern that the Board was: 
 

“. . . aware that the steering of the implementation of continuous improvement has caused friction within the ranks, and we confirm our support for 
you in the delivery of these changes. 

 
The Board believes that a professional development course is one way which may assist you to facilitate the delivery of the change, management 
courses on negotiation and people skills are recommended. 

 
. . . 

 
We believe that such courses will be beneficial to you from a professional perspective, and may provide you with additional skills to assist and 
encourage staff to accept change.”. 

 
Furthermore, the special meeting decided to restructure the line of control and supervision so that the Director of Nursing would be responsible for the 
nursing staff and not the Manager.   At a Board meeting held on 16 May 2001 at which the applicant and the Director of Nursing were present a flow 
chart was tendered. 
 
The Board’s concern about the interpersonal skills of the applicant appear to originate from a concern including the complaint of 26.06.01 lodged by Ms 
E. J. Lowis, Assistant Nurse at the Murroona Gardens.  In response to questioning from the Commission, Ms Lowis advised that after the incident with 
the applicant on 21.06.01 she complained to the Director of Nursing.  In evidence, Ms Lowis advised the response of the Director of Nursing was: 
 

“Yes, but – I appreciate – but – but in accordance with the policy, what was her response in addressing the issues of harassment?  How did she 
respond to those?  She told me to contact my union. 

 
So why – is that – then because of the actions of her response that’s when you went to the board then?  Yes. 

 
Thank you.  She didn’t – she did not tell me to go to the board. 
 
No. I appreciate that.  No. . . .”. 

 
The subjects that resulted in the complaints are outlined in the Affidavit of Ms Lowis wherein she states: 
 

 “(e) Ken was upset with me for leaving work and asked if I had rang him to ask for his permission.  I told him I had spoken to the Registered Nurse 
on duty. 

 
 (f) I received two (2) letters from Ken with reference of time off and Doctor’s Certificates.  I went to Neva’s office to speak with her.  Neva was 

working through this with me and with her help and support things were going well. 
 
 (g) One (1) evening while I was working Ken came to the Nursing Home with a letter and handed the Registered Nurse a letter stating that he could 

not find me.  This is not true, as I had seen Ken walk in. 
 
 (h) I went to Neva's office with the letter and she was not aware of the letter. 
 
 5. As a result of Mr. Dicker’s actions I saw Doctors at the Queens Beach Medical Center to obtain medication to help me cope with the stress this 

had caused.”. 
 

As a result of the letter from Ms Lowis the applicant was invited to respond to the allegations made.  The Chairman of the Board received responses 
dated 19 and 20 July 2001. 
 
The evidence of the Director of Nursing confirms that she was concerned about a number of incidents involving the applicant and she had kept records 
and diary notes.  In regard to the complaints of Ms Lowis she confirms that she had received the initial complaint but that Ms Lowis wrote direct to the 
Board rather than to the Director of Nursing. 
 
The Commission accepts that the level of communication between the applicant and the Director of Nursing was not to a level expected in such an 
organisation.  The Director of Nursing had not adequately communicated to the applicant that she was counselling Ms Lowis and as a result she decided 
that it was not necessary for the relevant leave of absence forms to be submitted.  So be it, the manner in which the applicant spoke to Ms Lowis was not 
a manner, which is in accordance with contemporary industrial relations.  The Director of Nursing and the applicant should have acted with maturity to 
ensure that their communication styles were appropriate.  As a result the applicant was attempting to obtain leave of absence forms from Ms Lowis at the 
same time as the Director of Nursing was counselling Ms Lowis on private matters unrelated to her employment.  The Commission also accepts that the 
applicant did not communicate to the staff in an appropriate manner. 
 
On receipt of the complaint the Board placed considerable reliance on the Contract of Employment without adequate consideration of other industrial 
instruments.  A special meeting of the Board was held on 20 July 2001 at which the Board unanimously agreed that the applicant’s actions were 
inappropriate for a person in the position of Manager and that his interpersonal skills were not in keeping with the standards, which the Board required. 
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Subsequently in company with Mr Ross Newell, a Board Member, the Chairman met with the applicant and advised him of the Board’s unanimous 
decision. 
 
The Contract cannot be considered in isolation from other instruments, which exist to monitor employer/employee relations.  The letter of  termination 
dated 30.07.01 (Exhibit 8) states: 
 

“The Board has resolved to terminate your employment with the Society as provided in Clause 14b of the Contract dated 5th July, 1999. 
 

Your termination of employment is effective immediately.  You will be paid one month’s pay in lieu of notice as provided in the Contract. 
 

The Board acknowledges your contribution, particularly with respect to accreditation, and thanks you for your efforts over the last 2 years.”. 
 
At the time of achieving accreditation the Board acknowledged that difficulties would be experienced in achieving change.  As a result the applicant 
enrolled at the local TAFE in a Diploma of Frontline Management and was successfully assessed on seven of the eleven modules to qualify for the 
Diploma.  The applicant was addressing the interpersonal issues raised by the Board.  Unfortunately, at the time of the dismissal the Board appeared to 
have changed their views from the difficulties that managerial staff would experience in implementing change as a result of accreditation to the inability 
and lack of personal skills of a particular person, namely the Manager.  At no time did the Board’s letter (Exhibit 10) suggest that the applicant lacked 
skills, but they were providing training that would give him additional skills to assist and encourage change.  In regard to interpersonal skills the 
Commission notes with concern the manner in which the Director of Nursing did not initiate any investigation or action on receipt of the complaint but 
suggested that Ms Lowis contact her Union. 
 
The Board meeting held on 20 July 2001 was convened to address the applicant’s responses to the complaints of Ms Lowis.  Without giving the applicant 
the opportunity to express views on the employer/employee relationship, the Board decided unanimously that he was not the appropriate person to lead 
the staff forward from this point in time.  It appears that the manner by which the Board addressed the complaint was to dismiss the applicant rather than 
address the issue of failure to submit forms and the intercommunication styles of the Director of Nursing and the applicant. 
 
On consideration of all the evidence, the dismissal was harsh, unjust and unreasonable. 
 
At the time of his dismissal the Contract was not due to expire for another 12 months. 
 
Section 79 of the Industrial Relations Act 1999 states: 
 
 “79 Remedies – compensation 
 

 (1) If, and only if, the commission considers reinstatement or re–employment would be impracticable, the commission may order the employer 
to pay the employee an amount of compensation decided by the commission. 

 
(2) The commission must not award an amount of compensation that is more than – 

 
(a) if the employee was employed under an industrial instrument – the wages the employer would have been liable to pay the employee for 

the 6 months immediately after the dismissal, paid at the rate the employee received immediately before the dismissal;  or 
 

. . . 
 

(3) The commission must take into account any amount paid to the employee by the employer on the dismissal. 
 

. . .”. 
 

The Commission considers that the employer/employee relationship has broken down to such an extent that it cannot be restored. 
 
The Board had not carried out the review in accordance with clause 15 but was supporting the Manager in the difficult role of implementing change by 
arranging training in interpersonal skills for the purpose of providing him with additional skills to assist in encouraging staff to accept change.  There was 
no indication that his Contract was under threat.  At the same time the Commission acknowledges that the way he spoke to Ms Lowis lacked maturity. 
 
The respondent has already paid one month’s pay in lieu of notice.  On consideration of all the factors and the circumstances prevailing at the time of the 
dismissal the Commission orders that Bowen Old People’s Homes Society pay compensation equivalent to three months’ salary to Kenneth Howard 
Dicker within 21 days hereof. 
 
The Commission orders accordingly. 
 
K.L. EDWARDS, Commissioner. 
 
 
Released:  20 June 2002 

 Appearances: 
Mr K.H. Dicker on his own behalf. 
Mr P.T. Norman of Groves and Clark and with him Mr R.T. Sanderson on behalf of 
the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – extension of time – application for reinstatement 
 

David Gillies AND Insignia Pty Ltd (No. B307 of 2002) 
 

 
COMMISSIONER EDWARDS 21 June 2002 
 
Extension of Time – Applicant not Responsible for Delay between Date of Final Instructions and Date of Filing Application – Extension of Time 
Granted. 
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DECISION 
 
This is an application by David Gillies under s. 74(2)(b) of the Industrial Relations Act 1999 to extend the time for filing his application in respect of 
dismissal from his employment with Insignia Pty Ltd. 
 
The applicant’s employment was terminated on 23 January 2002.  The application alleging that the dismissal was unfair was filed with the Industrial 
Registrar on 22 February 2002.  The application was 9 days out of time. 
 
A chronology of events is as follows:– 
 
• On 23 January the applicant contacted Mr N.R. Barbi, Solicitor and made an appointment to speak about the dismissal.  Preliminary instructions to 

resolve the matter by conciliation followed. 
• A letter dated 30 January was forwarded to the respondent by Mr Barbi. 
• On or about 9 February advices were received from Mr Barbi together with a copy of a letter dated 6 February from the Solicitor for the respondent. 
• Instructions were issued to Mr David Mitchell an employee of Mr Barbi asking to undertake proceedings. 
• The applicant relied on Mr Barbi at all times to file the application within the required time frame. 
• The application was filed 9 days out of time. 
 
In evidence Mr Barbi advised that the application was not filed by the due date because he had other matters in his office and was not able to engross an 
application until Wednesday 20 February 2000.  The application was signed by the applicant on 21 February and filed on 22 February. 
 
The Commission accepts that the applicant was not responsible for the delay between the date of final instructions on 13 February and the date of filing 
on 22 February.  Once instructions had been issued to Mr Barbi that an application was to be filed, it was reasonable for the applicant to assume that 
statutory timetable would be complied with.  Furthermore it is often reported that telephone calls to legal practitioners result in additional legal fees.  It 
would be in the applicant’s interests to minimise his legal expenses. 
 
The agreement between the respondent and the applicant by clause 7 provides that the applicant work from “a home office”.  The agreement does not 
specify or nominate the address of such home office nor does it specify who the owner of the home office shall be.  The letter of 20 June also makes 
reference to “a home office” (Exhibit 2). 
 
An examination of the final warning issued on 22 January 2002 does not make reference to “a home office” but makes reference to “your home” and 
provides for interpretation of the contract.  Further, examination of the final warning could suggest that the company was withdrawing certain 
entitlements of clause 7 of Schedule 1. 
 
In the circumstances I have determined that the length of the delay in filing the application for reinstatement was not substantial and there is a reasonable 
explanation for the delay.  I have also formed the view that as a result of the content of the warning letters the applicant has an arguable case. 
 
In all the circumstances of the application I exercise my discretion in the applicant’s favour and grant the extension of time.  I order that the time for 
making the application be extended to 22 February 2002. 
 
The Commission orders accordingly. 
 
K.L. EDWARDS, Commissioner. 
 
Released:  21 June 2002 

 Appearances: 
Mr N.R. Barbi, Solicitor on behalf of the applicant. 
Mr J Merrell of Counsel instructed by Dillons Solicitors on behalf of the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 278 – application for unpaid wages 
 

Tercia Harrison AND Casino Pools & Spas (No. W60 of 2002) 
 

COMMISSIONER THOMPSON 21 June 2002 
 
Unpaid wages – Award coverage – Clerical Employees Award – State – Arbitrated matter – Witness evidence – Application granted – Payment of unpaid 
wages ordered. 
 

DECISION 
 
Background 
 
In this matter, Ms Tercia Harrison (applicant) sought the payment of $1,236.90 from Casino Pools and Spas (respondent), being for the alleged 
underpayment of wages in respect of pro rata annual leave, leave loading and wages in lieu of notice, whilst in the employ of the respondent. 
 
Applicant 
 
The applicant was represented by Ms Kerry Parkin of the Australian Municipal, Administrative, Clerical and Services Union, Central and Southern 
Queensland Clerical and Administrative Branch, Union of Employees (AMACS) (union), and relied upon evidence given on her own behalf. 
 
The evidence of Ms Harrison was that she had been employed for a period of six (6) years with Precision Pools and Spas Pty Ltd, in a permanent full-
time capacity, until the winding up of that company in late January 2001. 
 
On 29 January 2001, on a request from Mr Michael Weatherall, a principal of the respondent company, she met with Ms Ruth McCormack concerning 
possible employment. 
 
At the conclusion of that meeting, Ms Harrison was offered a position commencing on the spot and, in discussions with Ms McCormack regarding 
wages, stated that at Precision Pools, she was receiving $45,000 per annum and would not want to work for less. 



 
5 July, 2002 QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 315 
 
 

S:\QIRCDEV-BASE\QGIG\2002\VOL 170\NO.11 05.07.02.DOC 

Ms Harrison was surprised that the offer of employment was immediate and gave evidence of receiving her first wages payment on 1 February 2001 
which was for three (3) days, and of the accompanying pay slip, tendered as evidence, that indicated she was accruing both annual and sick leave (Note: 
this was the only payslip received whilst employed). 
 
On 26 February 2001, on arrival at work, Ms Harrison found, at her workstation, an employment agreement, with a request that the agreement be signed 
by her. 
 
The agreement offered a substantial reduction in her gross wage and was scheduled to run for a period of one year. 
 
Ms Harrison wrote a letter to Mr Phil Dufty, of the respondent company, seeking clarification of the offer, and later that day met with Mr Dufty where 
she was advised that she “wasn’t a team player and that her employment was terminated.”. 
 
At the point of departure from the respondent, Ms Harrison raised issues with the payroll officer as to the makeup of her final payment. 
 
At paragraph 20 and 21 of her affidavit of evidence, she stated: 
 

“20. I asked her what my payment would be for holidays, she said I wasn’t entitled to any holiday pay as I was a casual and Mr Dufty had asked her 
to remove the holiday accrual from the computer. 

 
21. At no time was I advised that I was anything other then a permanent fulltime employee.  During my employment, 29th January to 27th February 

2001 I worked from Monday to Friday each week, from 9.00 am until 5.00 pm each day.”. 
 

Mr Dufty, who appeared for the respondent, declined the opportunity to cross-examine the witness in respect of the evidence given to the Commission. 
 
At page 8, line 3 of transcript, the Commission raised the issue in respect of the failure to exercise the right to cross-examine: 
 

“Commissioner: Well before we go to – well we might go to Mr Dufty first.  You will have an opportunity now to cross-examine the witness. 
 
Dufty:  I have nothing to ask. 
 
Commissioner: So you accept her evidence as given. 
 
Dufty:  Accept her evidence, yes.”. 

 
Respondent 
 
Mr Dufty, in presenting as the only witness for the respondent, provided, in the first instance, an unsigned statement (not in the correct form) and swore 
to the truthfulness of the said statement whilst under oath. 
 
In relation to the employment conditions of Ms Harrison, at paragraph 2 of his statement, he stated: 
 

“Tercia Harrison was paid well above the award.  Her typical duties were basic routine clerical duties and answer the phone.  Her hours of 
employment were 9am – 5pm.  Precision Pool went into liquidation and Casino Pools bought the rights to all Precision telephone lines.  Tercia was 
an ex-employee of the original company.  She was employed as a casual employee and tax declaration indicates this.  Her termination came about 
due to lack of work.”. 
 

He further provided a comparison between the remuneration that would be paid to a permanent employee in line with the Clerical Employees Award – 
State and to an employee receiving a casual rate of pay. 
 
Cross-Examination 
 
In cross-examination, Ms Parkin raised issue with a number of matters including: 
 

• Decision to offer employment to the applicant 
 

• Ms Harrison’s pay slips (page 12, line 20 of transcript): 
 

“Parkin: Can you just inform yourself and let the Commission be aware of what is missing from the first pay slip on the second pay slip? 
 
Dufty: Base hourly, holiday leave. 
 
Parkin: Is that normal, do you think, that a pay slip that’s issued to an employee would then after the issuing of that pay slip then have 

something removed from it in a summary sheet? 
 
Dufty: Well, the original one, like I said, was printed out incorrectly anyway but it shouldn’t be removed now if it was there but someone 

employed casual doesn’t get holiday pay any rate.”. 
 

• Casual employment of the applicant (page 12, line 33 of transcript): 
 

“Parkin: So did you advise Ms Harrison at the time of her interview that she was a casual? 
 
Dufty: She was put on casual rates. 
 
Parkin: Did you advise her at the interview that she was a casual? 
 
Dufty: She was put on casual. 
 
Parkin: And did you provide it in writing to her? 
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Dufty: Casino Pools has never employed anyone – anyone that’s ever been employed for three months on casual, then they’d become 
permanent when they proved they could do the job. 

 
Parkin: And did you advise her in writing that she would be a casual and what her hours would be? 
 
Dufty: Not in writing, no, but she was told verbally.”. 
 

• Casual conditions of employment 
 

• Offer of permanent employment 
 

• Reason for termination 
 

• Adjustment to applicant’s payslips (questioned by Commission, page 14, line 3 of transcript): 
 

“Commission: There was an adjustment to take away the holiday leave which I take it was an error? 
 
Dufty: It shouldn’t have been there in the first place, no. 
 
Commission: Right.  But at the same time when that adjustment was made to holiday leave, the sick leave was left alone, is that just another 

error? 
 
Dufty: Well, I’d say so because it shouldn’t have been there in the first place, any of that.”. 
 

Final Submissions 
 
Applicant 
 
Ms Parkin submitted that it had been demonstrated that Ms Harrison was of the assumption that her employment from the outset was of a permanent 
nature and, with her knowledge of the Award as it related to permanent and casual employment, had every reason to form that view. 
 
The hourly rate paid during the course of the employment was consistent with the discussions during the interview for the position and the offer to sign 
an employment contract for one year on 26 February 2001, in the applicant’s opinion, formalised the employment arrangement. 
 
Finally, Ms Parkin sought that the amount of $1,236.90 be awarded to the applicant for the underpayment of wages. 
 
Respondent 
 
Mr Dufty, in final submissions, drew a comparison between the casual and permanent rates of pay in the Award, and stated that the applicant had 
received above award payments. 
 
His argument was that Ms Harrison was a casual employee for the full period of employment and, as such, could not see any reason why he should be 
paying her any additional monies. 
 
Conclusion 
 
In the determination of this matter, the Commission, based upon the decision of the respondent not to challenge the evidence of Ms Harrison, has little 
option but to accept that evidence, in full. 
 
Ms Harrison told the Commission that employment as a casual was never discussed with her and that from the receipt of her first payslip for the period 
ending 1 February 2001,  in which it was shown that there was an accrual of holiday and sick leave, she had every reason to believe that she was in full-
time employment. 
 
At the point of termination, upon the request of Ms Harrison, she was furnished with payslips for each of the weeks of the employment, all of which 
showed a continued accrual of sick leave, though any reference to holiday leave had been removed. 
 
In her evidence she recalled raising with the payroll officer (Glenda) about her holiday pay and was advised that Mr Dufty had requested that the holiday 
accrual be removed from the computer. 
 
Mr Dufty, in his evidence, stated that Ms Harrison was employed as a casual and that the references to holiday and sick leave accruals on her payslips 
were errors. 
 
Findings 
 
The employment of Ms Harrison, by the respondent company, took place in circumstances where the applicant’s previous employer had been “wound 
up” and the respondent had an involvement in the affairs of that company (Precision Pools) in and around the completion of the unfinished contracts and 
the possible purchase of the failed company. 
 
From the evidence before the Commission, I believe it is not unreasonable to form the view that the respondent in offering the applicant employment at 
that time, would gain a benefit, in that Ms Harrison had a significant knowledge of the business base of her former employer. 
 
The haste in which the applicant then commenced employment would support this view. 
 
There is no evidence before the Commission that related to any discussions between the applicant and the respondent, at any time, about the employment 
being of a casual nature and therefore having heard the evidence of Ms Harrison, and further, in examining the payslips that recorded her salary details, it 
is my finding that the employment was of a full-time nature. 
 
It then goes without saying that a full-time employee, under the Award, accrues pro rata annual leave and is entitled to be paid in lieu of notice if 
terminated in the circumstances that existed in Ms Harrison’s dismissal. 
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Whilst Ms Harrison was paid well above the Award, the reliance by Mr Dufty on the Award, in his evidence and submissions, would leave the 
Commission in the position that the Award should (without dissent) apply in respect of the pro rata annual leave and termination requirements for Ms 
Harrison’s employment. 
 
At clause 5.1 (1) of the Award in relation to employees who are terminated prior to expiration of a full year of employment, it states: 
 

“If the employment of any employee is terminated before the expiration of a full year of employment, such employee shall be paid, in addition to all 
other amounts due, an amount equal to one-twelfth of ordinary pay for the period of employment if an employee to whom provision (b)(i) above 
applies, and one-ninth of ordinary pay for the period of employment if an employee to whom provision (b)(ii) above applies, calculated in 
accordance with subclause (2) hereof.”. 
 

On the matter of the termination, at clause 2.1(3)(a), (b), (c), and (d), it sets out the requirements and entitlements regarding a termination: 
 

“(3) Termination by Employer – 
 

(a) In order to terminate the employment of an employee, the employer shall give the following notice: 
 

Period of Continuous Service Period of Notice 
 

1 year or less 1 week 
1 year and up to the completion of 3 years 2 weeks 
3 years and up to the completion of 5 years 3 weeks 
5 years and over 4 weeks 

 
(b) In addition to the notice in (a) above, employees over 45 years of age at the time of giving of notice and with not less than two years 

continuous service, shall be entitled to an additional week’s notice. 
 
(c) Payment in lieu of notice shall be made if the appropriate notice is not given: 
 

 Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof. 
 
(d) In calculating any payment in lieu of notice the ordinary time rate of pay for the employee concerned shall be used.”. 
 

Accordingly, it is ordered that the respondent pay to Ms Harrison the gross amount of $1,236.90 (pro rata annual leave $371.50 and 1 weeks wages in 
lieu $865.40) less the appropriate income tax, within 22 days of the release of this decision. 
 
I order accordingly. 
 
J.M. THOMPSON, Commissioner. 
 
 
 
Released:  21 June 2002 

 Appearances:– 
Ms K. Parkin, of Australian Municipal, Administrative, Clerical and Services Union, 
Central and Southern Queensland Clerical and Administrative Branch, Union of Employees, 
for the Applicant. 
Mr P. Dufty, of Casino Pools and Spas, Respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Gary Owen Chalker AND Brisbane City Council (No. B1834 of 2001) 
 
COMMISSIONER FISHER 24 June 2002 
 
Dismissal – Federal Award employee – Commission has jurisdiction – Anomalies in employment history – Applicant previously imprisoned over 
multiple offences – Referee unable to be located – Applicant found to have provided false and misleading information – Report prepared including a 
recommendation for summary dismissal – Applicant resigns – Applicant argues constructive dismissal – Conflicting evidence – Case Law – Applicant 
seeking redundancy payment – Applicant not constructively dismissed – Selection Panel policy – Mobile phone referee checks – Application dismissed. 

 
DECISION 

 
Gary Chalker has filed an application seeking reinstatement to his former position of Accounts Receivable Officer at Brisbane Water – Billing Services, 
Brisbane City Council.  Mr Chalker was employed in that position from 1 August 2000 until his resignation on 27 September 2001.  Mr Chalker claims 
he was constructively dismissed from his position. 
 
The Commission notes that Mr Chalker was employed under the terms of the Brisbane City Council Salaried Staff Award, an award of the Australian 
Industrial Relations Commission.  No issue was taken by the respondent of whether the Queensland Industrial Relations Commission (QIRC) has 
jurisdiction to hear the application, because of the applicant’s federal award status.  In any event a member of this Commission has decided that the QIRC 
has jurisdiction to hear reinstatement applications lodged by the federal award employees:  D’Arcy v Amalgamated Television Services Pty Ltd (2002) 
169 QGIG 185.  If required, the Commission as constituted would have applied the same reasoning as Blades, C. in the D’Arcy matter to the present 
matter. 
 
The Facts 
 
The broad facts of this matter are not in dispute.  Mr Chalker applied for the position of Accounts Receivable Officer through an employment agency.  A 
panel of three people from the Council interviewed him.  Tendered to the Commission were the following documents: 
 

• Summary of Applicants for short listing – a document that rated each applicant against the selection criteria for the purposes of short listing. 
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• Individual Assessment – a document used in the interview process that rated Mr Chalker against the selection criteria. 
 
• Summary – a document that reported the reasons the selection panel rated Mr Chalker at particular scores against the selection criteria.  It also 

included referee comments about the extent to which he matched each of the selection criteria. 
 
• Two referee reports – one written from a public service officer from the then Department of Employment Training and Industrial Relations and 

one recording a verbal report given by a Brian Hines over a mobile telephone. 
 

• Selection Report – a pro forma document that records such details as the position, advertisements, summary of selection process, recommended 
applicant and pay details and the names and signatures of the Selection Panel. 

 
Mr Chalker was the successful applicant and was appointed to the position.  There do not appear to be any issues of work performance in this matter. 
 
The chain of events culminating in Mr Chalker’s resignation was commenced by information received by Jennifer Leis, Acting Revenue and Systems 
Manager, Billing Services, which was passed to Roger Clarke, Principal Corporate Investigator with the Brisbane City Council’s Corporate Investigation 
Unit.  On receiving the information from Ms Leis, Mr Clarke called for Mr Chalker’s file from the employment agency.  From information contained 
therein, Mr Clarke telephoned a person who claimed to be Michelle Wright, Mr Chalker’s stepdaughter.  The conversation between Mr Clarke and Ms 
Wright was recorded and a transcript of that conversation was attached to Mr Clarke’s statement. 
 
In the conversation with Mr Clarke, Ms Wright made a number of allegations about Mr Chalker including that he had spent two years in a Darwin prison 
for fraud and embezzlement of a company he had worked for. 
 
Following that conversation, Mr Clarke re-examined Mr Chalker’s file from the employment agency and noticed that one of Mr Chalker’s referees was 
listed as Mr Brian Hines, Managing Director of T.L.C. Electrical Pty Ltd.  The file contained a note that Mr Hines had claimed Mr Chalker had worked 
for T.L.C. Electrical Pty Ltd from 1983 to 1997. 
 
The file was also endorsed that “Brian is currently travelling around Australia and was only able to give his referee report verbally over a mobile 
telephone.”. 
 
As part of the period Mr Chalker was reported as working for T.L.C. Electrical co-incided with his prison sentence, Mr Chalker contacted the Australian 
Securities and Investment Commission (ASIC).  Those enquiries revealed that T.L.C. Electrical Pty Ltd does not exist as a company.  One such company 
existed until 1988 when it became MM Holdings Pty Ltd of Sydney, NSW.  ASIC records also showed that Mr Brian Hines has never been a director of 
any company in Australia. 
 
In light of the information received Mr Clarke decided to interview Mr Chalker.  That interview was tape recorded.  A copy of the tape recording was 
made available to Mr Chalker at the end of the interview.  A copy was also made available to the Commission together with a transcript. 
 
At the commencement of the interview Mr Clarke advised Mr Chalker of his right to have a representative present.  Mr Chalker declined.  Mr Clarke 
advised Mr Chalker that he was being interviewed as some allegations had been made about him and that other issues were being pursued.  Mr Chalker 
was advised that there was a general allegation that he had obtained employment with the Council by fraud or false pretences by not declaring all relevant 
and deceiving history about himself.  In addition, there appeared to be anomalies in his employment history that would have impacted on his employment 
with the Council had they been known at the time of his application. 
 
Mr Clarke then proceeded to raise specific matters with Mr Chalker.  He first put that “there is no company call T.L.C Electrical Pty Ltd or Brian Hine.”.  
Mr Chalker replied the Company was no longer in existence as it had folded up five to six years ago when Brian Hine, the Managing Director, sold out.  
Mr Chalker could not recall the street address of the company, only the suburb. 
 
The other pertinent allegation that was put related to the information from Ms Wright.  Mr Chalker referred to personal health issues relating to Ms 
Wright that may have caused her to make the damaging allegations against him. In any event Mr Clarke asked Mr Chalker about his convictions and his 
imprisonment in 1997 in the Northern Territory.  Mr Chalker denied any knowledge of these matters.  He reluctantly agreed to sign a release for full 
information of any convictions to be given to the Corporate Investigation Unit. 
 
Mr Clarke used this release and a copy of Mr Chalker’s driver’s licence which he had also obtained from him to enable a full police check on any record 
of Mr Chalker’s previous criminal convictions held by authorities in Australia.  Information was received from the Northern Territory Police of the 
records held in the National Exchange of Police Information for Garry Owen Chalker.  A number of offences were recorded including convictions in 
1996 in Darwin for multiple counts of stealing, forgery and uttering.  Mr Chalker served time in prison for these offences. 
 
After this information had been received Mr Clarke interviewed Mr Chalker again, on 25 September 2001.  The same process was followed of tape 
recording, offer of a tape at the conclusion of the interview and offer of a witness.  A copy of the tape and the transcript was tendered to the Commission.  
During the interview Mr Clarke reminded Mr Chalker of his denials of any criminal convictions.  Mr Chalker said he could not remember what he had 
said regarding those matters at the last interview.  When confronted with his record, Mr Chalker admitted all except one in 1984 and one in 1988.  He 
said he had not disclosed his record because he was not asked to do so. 
 
With respect to the matter of Brian Hine, Mr Clarke advised Mr Chalker that T.L.C. Electrical Pty Ltd had not existed since 1985 and that a telephone 
number for Mr Hine could not be located.  At that point Mr Chalker said Mr Hine had died and later advised that his death occurred in January 2001.  Mr 
Chalker could not recall the street where T.L.C Electrical was situated.  He also claimed to have worked for the company in 1997 despite serving a prison 
sentence at that time. 
 
At the conclusion of the interview Mr Chalker was informed that Mr Clarke would prepare a report on the matter.  The report was provided to the 
Divisional Manager and contained a series of recommendations.  Included in the recommendations was a comment that the Manager, Brisbane City 
Council Legal Practice had recommended Mr Chalker be summarily dismissed. 
 
Mr Chalker’s Manager advised John Carr, Acting Manager, Human Resources, Brisbane Water  that the Corporate Investigation Unit had undertaken an 
investigation of Mr Chalker and that a recommendation of dismissal was to be made.  The Manager asked Mr Carr to inform the Divisional Manager 
accordingly and to act on the recommendations. 
 
Mr Carr met with the Divisional Manager who, after discussion, asked Mr Carr to meet with Mr Chalker to advise him of the seriousness of the situation 
and that the Divisional Manager was required to reach a decision on the recommendations.  Mr Carr spoke to Mr Chalker on 27 September 2001.  As a 
consequence of that conversation Mr Chalker resigned his employment in writing that day. 
 
It is at this point that the main differences in facts emerged. 
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Was Mr Chalker constructively dismissed? 
 
Mr Chalker said in evidence that at the time he met with Mr Carr he was due to take up a redundancy with Brisbane Water.  He said when he went to the 
meeting Mr Carr said to him “You know what you’re here for.”.  Mr Chalker queried whether it related to the redundancy and in reply, Mr Carr informed 
him that that was not being proceeded with.  Mr Chalker then said Mr Carr told him that he could resign or be summarily dismissed.  Mr Chalker claimed 
to have asked for the reason and was told that he knew what the matter was about.  He further claimed that Mr Carr told him he had a letter of summary 
dismissal if he did not resign.  Mr Chalker asked to see the letter but was refused. 
 
Mr Chalker said Mr Carr volunteered to get some paper so that he could write his resignation.  He alleged that as Mr Carr left to get the paper he told Mr 
Chalker to think about matters whiled he was away.  On Mr Carr’s return, Mr Chalker wrote his resignation.  He claimed the resignation was given under 
duress as Mr Carr had told him that if he did not resign he would not receive any entitlements.  Mr Chalker denied in cross-examination that Mr Carr said 
to him that in view of the investigation he should consider his options. 
 
Mr Carr’s version is essentially he did not put Mr Chalker under duress to resign.  He said he informed Mr Chalker that the Divisional Manager had 
recommendations that he needed to act upon and that he (Chalker) should consider his options given the circumstances in which he found himself.  He 
did not discuss those circumstances as he was not privy to the details of the investigation.  He denied the allegations that he had said to Mr Chalker to 
resign and if he did not that he had a letter of summary dismissal.  He further denied saying to Mr Chalker that if he did not resign then he would be 
dismissed without entitlements.  Mr Carr also said he did not leave to get a piece of paper for Mr Chalker to write his resignation on as he had with him a 
compendium.  Mr Carr said he tore a sheet of paper from this and gave it to Mr Chalker.  Mr Carr was certain in his evidence that Mr Chalker did not 
protest at what was happening. 
 
In Berends v Gillilodge Pty Ltd t/as The Campmart (2001) 167 QGIG 402, Asbury C. neatly set out the approach to determining whether there has been a 
constructive dismissal.  This summary bears repeating here: 
 

“Numerous authorities have established under previous legislation, that relief is not available through unfair dismissal provisions, unless a 
“dismissal” has occurred.  (See for example, decisions of Bougoure C in Griggs v Health Equipment Hire and Supplies Pty Ltd (1995) 149 QGIG 
131;  Thomas v Power Electric Switchboards Pty Ltd  (1995) 149 QGIG 493 and Mabo v Linkup (1995) 149 QGIG 775).  The provisions of the 
legislation when those decisions were handed down, were not materially different for the purposes of this issue, from those of the Industrial 
Relations Act 1999, and the proposition stated in those decisions still has application. 
 
In Dowdell v Sunlite Glass Bricks (1997) 155 QGIG 785 Bougoure C, citing Cowan v Trinolea (1995) 148 QGIG 639; Cooper v Darwin Rugby 
League Inc. (1994) 1 IRCR 130 and Allison v Bega Valley Council IRC 116 of 1995, 1 September 1995, said “[i]t seems to me that a ‘dismissal’ may 
be conveniently described as a termination of employment at the initiative of the employer and without the genuine consent of the employee”.  
Notwithstanding the changes in the legislation, and the fact that previous legislation called in aid the ILO Termination of Employment Convention 
1982, it is still the case that the provisions of the Industrial Relations Act 1999 dealing with unfair dismissal, have application when an act of the 
employer results directly or consequentially in the termination of employment, and the employment relationship does not end voluntarily [Mohazeb v 
Dick Smith Electronics (No. 2) (1995) 62 IR 2000]. 

 
In Iskander v Brisbane Display and Shopfitting Pty Ltd (1997) 154 QGIG 806, Chief Industrial Commissioner Hall noted that the expression 
“constructive dismissal” has leaked into the reported decisions of Australian Industrial Tribunals over the past twenty years.  In that decision the 
Chief Commissioner doubted that the adjective “constructive” adds anything, if all that is involved in the notion of a constructive dismissal, is a 
proposition to an employee to “resign or else”.  The Chief Commissioner went on to say that “[i]t has always been the case that one must go past 
matters of form and look at the whole facts and characterise the transaction”. 
 
In Allison v Bega Valley Council IRC 116 of 1995, 1 September 1995, a Full Bench of the Industrial Relations Commission of New South Wales 
said:– 

 
‘Although the term ‘constructive dismissal’ is quite commonly used it can deflect attention from the real inquiry.  That inquiry should involve an 
analysis of what occurred.  Did the employer behave in such a way so as to render the employer’s conduct the real and effective initiator of the 
termination of the contract of employment and was this so despite on the face of it the employee appears to have given his or her resignation…In 
order to undertake the necessary analysis it is necessary to determine whether the actual determination was effectively initiated by the employer 
or by the employee particularly where the dynamics within a factual situation may change.’.”. 

 
It is clear from the above authorities that the whole facts of the situation must be examined in order to properly “characterise the transaction”.  On its face 
it may appear that Mr Carr’s approach to Mr Chalker was designed to win a resignation and that the resignation was given without Mr Chalker’s consent.  
In the circumstances of this case, it is necessary to look more deeply at the situation. 
 
According to Mr Chalker’s evidence, he made enquiries on 7 September 2001 about getting a redundancy payout.  His evidence was that he had done this 
as he was not satisfied there would be career advancement for him under restructuring proposals at Brisbane Water.  It was apparent from Mr Chalker’s 
evidence that he was keen to pursue this option.  The timing of his initial enquiry is telling.  It occurred two days after Mr Chalker’s initial interview with 
Mr Clarke where issues about his criminal history and one of his referees were raised. 
 
Mr Chalker presented as an intelligent man and generally aware of process.  I believe that as a result of his interview with Mr Clarke on 5 September 
2001 Mr Chalker realised that his employment with Brisbane Water was in jeopardy.  I consider Mr Chalker reluctantly agreed to sign the release form so 
that Mr Clarke could have the police search his record because he knew that if he did not his refusal would not be seen in a positive light. 
 
Mr Chalker was not obliged to disclose his criminal convictions without being asked to do so at the time of the selection process.  In particular, he was 
not obliged to advise of those convictions that were more than ten years old and had thus lapsed.  However, had the selection panel done its job properly 
and conducted the criminal history check, this history, including recent money offences, would have been revealed prior to any employment 
commencing.  The reality is that had the history been discovered at that point Mr Chalker would not have been employed.   
 
Despite Mr Chalker giving his reluctant consent to the release of his record, it is also the case that during the first interview, he denied having criminal 
convictions and serving a period of imprisonment. He also did not disclose Mr Hine’s death until the second interview.  It is the case that at the time of 
the interview he was obliged to answer questions that were put to him as they were relevant to his employment with Brisbane Water. (State of South 
Australia v Singh-Gill 1994 AILR 233).  His denials, belated recall of the death of one of his referees and inability to remember the address of a company 
that he had allegedly worked for over a period of fourteen years point to a lack of credibility.  In short, Mr Chalker’s version of events counts for very 
little. 
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Accordingly, I am of the view that Mr Chalker was fully aware of the context of the conversation with Mr Carr.  After all, it came two days after his 
second interview with Mr Clarke where he was told that a report was being prepared.  Mr Chalker was cognisant of the allegations being made and the 
issues involved.  I consider that when Mr Carr suggested that he consider his options given the circumstances he found himself in, Mr Chalker made an 
informed decision to resign.  Certainly Mr Chalker did not have too many options but it was not the typical “resign or else” conversation that usually 
characterises a constructive dismissal.  The facts do not point to Mr Chalker being placed under duress.  In any event Mr Carr did not have the authority 
to dismiss Mr Chalker.  Further, I accept Mr Carr’s evidence that he did not have a letter of dismissal with him.  No action to dismiss him had been taken 
at that time.  
 
In my view Mr Chalker is now pursuing a claim for constructive dismissal on the basis that he also has proceedings on foot for payment of a redundancy.  
Clearly he needs a ruling that he has been dismissed in order to be successful in those other proceedings.  Alternatively, Mr Chalker was prepared to 
knowingly accept a resignation so that this would appear on his employment record and then use the provisions of the Industrial Relations Act 1999 to 
argue constructive dismissal in order to claim a benefit.  This is not what the reinstatement provisions of the Act were designed to achieve.  
 
Having reached the conclusion that Mr Chalker was not constructively dismissed, I would also comment that on the material available to the 
Commission, Brisbane Water had sufficient and reasonable grounds on which to dismiss Mr Chalker.  In FEDFA v Shell 1989 AILR 430 at para 29 the 
following was said: 
 

“If a matter goes directly to the nature of the job and the employee has deliberately or recklessly misled a prospective employer then the employer 
may be justified in dismissing an employee once the truth is known.”. 
 

I am satisfied that Mr Chalker arranged for a false reference to be provided and in this way misled Brisbane Water about his referee, Brian Hine.  I have 
reached this conclusion on the basis that Brian Hine is not listed in relevant records as being a company director and Mr Chalker was unable to provide 
any satisfactory explanation of the discrepancies put to him by Mr Clarke.   I should also comment that it was curious that Mr Chalker remembered a 
mobile telephone number yet could not recall the street address of a company where he allegedly worked for fourteen years.  I have also remarked that 
Mr Chalker did not mention at the first interview with Mr Clarke that Mr Hine had passed away some nine months earlier and only recalled this when 
pursued on the matter of Mr Hine’s existence. 
 
During the hearing Mr Chalker queried whether the person Mr Clarke spoke to was in fact his stepdaughter.  He was offered the opportunity to call 
evidence from her but this was not pursued.  Ultimately, whether the allegations were made by his stepdaughter or someone else is immaterial as the 
allegations were shown to be substantially correct. 
 
Despite my finding that Mr Chalker was not constructively dismissed, something must be said about the approach taken by Brisbane Water to this matter. 
In response to a question by the Commission, Mr Carr said that “it can be a practice” for a human resources employee to have a conversation with an 
employee who has been the subject of an adverse investigation and recommendations about their future employment options.  Such a practice is highly 
irregular and highly unusual, especially in a public sector organisation.  While in one sense allowing an employee to resign with dignity can be seen as 
being of assistance to them, it also exposes the organisation to charges of constructive dismissal.  Moreover, it negates the responsibility of a senior 
officer to make a hard decision and avoids due process. It is not a practice that has much to recommend it. 
 
There are two other matters about which I wish to pass comment.  The first is on the failure of the Selection Panel to undertake the relevant pre-
employment checks.  The Selection Report form, referred to earlier, asks the question “What other checks were undertaken?” and nominates medical, 
criminal history and work permit/visa.  None of these boxes were marked.  Clearly, the failure of the Selection Panel has contributed to a situation that 
could have been avoided.  One wonders about the value of the prompts if they are only to be ignored. 
 
In response to a question posed by the Commission, Mr Clarke said that Council has a policy of civil conviction checks that was introduced three years 
ago.  This policy extends to checks of criminal convictions.  The policy is not mandatory but Departments are encouraged to apply it.  Given Mr 
Chalker’s convictions and the position he held at Brisbane Water, I find it astonishing that the policy was not applied in this case.  It is even more 
astonishing to find that the policy is not mandatory in areas such as money handling.  The community has a legitimate expectation that those officials 
who have had convictions for money offences are not handling public funds. 
 
The second matter about which it is necessary to make comment is the process of referee checking by mobile telephone.  It appears that Council has now 
introduced a policy where telephone references are to be by land line only.  The Commission trusts this is also mandatory and not a policy for guidance 
only or exercised at the discretion of a manager. As this case has shown, the provision of a reference over a mobile telephone makes falsification far too 
easy. 
 
The application is dismissed. 
 
G.K. FISHER, Commissioner. 
 
Released:  24 June 2002 

 Appearances: 
Mr G.O. Chalker on his own behalf. 
Mr J. Thompson on behalf of the Brisbane City Council. 
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Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Suzanne Lang AND Queensland Ambulance Service (Case No. B888 of 2001) 
 

COMMISSIONER ASBURY 24 June 2002 
 
Termination of employment – Unfair dismissal – Conduct of applicant necessitated re-location on the basis of operational requirements – Applicant 
refused to perform work in accordance with roster – Unreasonable conduct on the part of the applicant – Serious implications of applicant’s conduct 
justified summary dismissal – Consideration of cases where dismissal procedurally fair but substantively unfair – Consideration of cases where dismissal 
substantively fair but procedurally unfair – Consideration of levels of deficiency in procedural fairness – Respondent did not summarily dismiss applicant 
– Respondent charged applicant under formalised disciplinary procedure – Respondent suspended disciplinary procedure without notice to the applicant 
and summarily dismissed her – Legitimate expectation on the part of the applicant that procedure would be followed – Technical unfairness resulting 
from respondent’s actions in suspending disciplinary process – Finding that dismissal would have been inevitable even if disciplinary procedure had been 
followed to conclusion – Technical unfairness to applicant outweighed by extensive opportunity to explain conduct and defend against allegations of 
misconduct provided to applicant in meetings prior to her dismissal – Time reasonably required to conduct formal disciplinary process calculated and 
offset against payments made by respondent to applicant on termination – No compensation awarded.  
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DECISION 
 

Overview 
 
Suzanne Denise Lang (the applicant) commenced employment with the Queensland Ambulance Service (QAS) as an honorary ambulance officer and 
obtained a permanent position as a student ambulance officer in August 1996.  The applicant was initially stationed at Atherton.  The applicant later 
transferred to Home Hill and then to what is known as the “Townsville Cluster” comprising Townsville, Kirwan and Black River Stations. 
 
The series of events which led to the applicant’s dismissal, commenced with a decision to move the applicant within the Townsville Cluster, from the 
Kirwan Station to the Townsville Station.  QAS maintained that the action of moving the applicant was taken because a number of her fellow officers had 
expressed concerns about working with the applicant or had specifically asked to be rostered so as not to be required to work with the applicant.  The 
concerns of fellow officers were said by QAS to have principally arisen from a practice the applicant had of tape recording conversations with fellow 
officers and making notes about fellow officers in her diary.  QAS maintains that moving the applicant was the only possible solution to what was then an 
operational problem. 
 
The applicant was not happy about the move from Kirwan to Townsville and the manner in which the reason for the move was communicated to her.   
Essentially, the applicant formed a view that managers of QAS had told her that the reason for her being moved to Townsville Station was that none of 
her fellow officers wanted to work with her.  As a result of forming this view, the applicant believed that she was entitled to refuse to work with her 
fellow officers, until the issue of those officers not wanting to work with her was resolved to her satisfaction.  The applicant also contended that the move 
was part of a process by certain QAS managers to destabilise and unsettle her. 
 
During the period of 21 to 24 March, the applicant refused to comply with both verbal and written directions to work with another officer in accordance 
with her roster.  This conduct on the part of the applicant placed her in the position where QAS formed a view that she was refusing to comply with a 
lawful and reasonable direction.  It was also contended that the conduct of the applicant had serious implications for the operations of QAS and its 
capacity to deliver services to the Townsville Community.  The applicant was stood down from operational duties, and charged under Chapter 39 – 
Discipline, of the QAS Human Resource Policy Manual, with wilful failure to follow the lawful direction of a person in authority. 
 
The applicant was rostered off from 24 to 28 March 2001, and was due to resume work on 29 March.  On that date the applicant advised QAS that she 
would not be attending work, and subsequently the applicant provided a medical certificate to QAS covering the period from 28 March to 26 April 2001, 
stating that she was suffering from “systemic stress”. 
   
On 4 May 2001, the Commissioner for the QAS wrote to the applicant advising her that her services with the QAS were terminated forthwith.  The 
reasons for the termination as set out in the letter, were said to be refusal to perform duties as part of a crew, as directed, and the potential adverse effects 
of that refusal on QAS and the Community.  This was said to amount to repudiation by the applicant of the employment relationship.  The termination 
letter said that there was a history of dysfunction on the part of the applicant in relation to matters of clinical performance and relationships with QAS and 
its officers.  While the dismissal was not because of these matters, it came within the context of them. 
 
Unfair Dismissal Application 
 
By application under s. 74 of the Industrial Relations Act 1999 (the Act) filed on 18 May 2001, the Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Queensland Branch, Union of Employees (ALHMWU) alleged that the applicant was unfairly dismissed, and sought reinstatement.  The 
material facts set out in the application included the contention that QAS had failed to apply a provision of Chapter 39 of the QAS Human Resource 
Policy Manual, which at Paragraph 3903 required consideration of whether the applicant’s behaviour was stress-related, when considering disciplinary 
action.  Further, it was contended that the charge was not investigated in the manner required, and that the dismissal was harsh, unjust and unreasonable. 
 
It was not contended in the application, or during the hearing in relation to it, that the applicant’s dismissal was for an invalid reason, within the terms of 
s. 73(2) of the Act. 
 
Hearing of Unfair Dismissal Application 
 
The hearing of this application was extensive, and spanned some eleven days.  Evidence, in addition to that of the applicant, was called from the 
following witnesses: 
 
Andrew Thomas PAICE – Advanced Care Paramedic (Officer Paice); 
Evol FAYERS – Organiser ALHMWU;  
Geoffrey ABEL – Formerly Ambulance Officer, Executive Officer and Communications Operator QAS; 
Norman Robert HURLE –  Ambulance Officer (Officer Hurle); 
Barrie Alfred STEVENS – Ambulance Officer and QAS Workplace Health and Safety Representative; 
Gregory Anthony CLARK –  Paramedic (Officer Clark); 
William Christopher CLARKE – Counsellor /Employee Advocate; and 
Dr Michael LIKELY – Consultant Psychiatrist. 
 
Evidence was called from the following witnesses for QAS: 
 
Gerard Joseph FitzGerald – Commissioner for QAS (Commissioner FitzGerald); 
Gordon Biles – Paramedic (Officer Biles); 
Robin FURHMAN-LUCK – Officer-in-Charge Townsville Cluster (OIC Luck); 
Vanessa Jane Baxter – Student Intensive Care Paramedic (Officer Baxter); 
Paul Graham REEDMAN – Communications Centre Supervisor (CCS Reedman); 
Jeffrey David BARTON – Student Advanced Care Paramedic (Officer Barton); 
Gregory Paul SKERMAN – Area Manager Northern Region (AM Skerman); 
Neil Raymond Kirby – Regional Executive Director Northern Region (RED Kirby); 
Bruce REID – Advanced Care Paramedic (Officer Reid); 
Peter David NILSON – Intensive Care Paramedic (Officer Nilson); 
John Robert KING – Extended Care Paramedic (Officer King); 
Jason Charles CALLANAN – Advanced Care Paramedic (Officer Callanan); 
Kerry Dillon – Officer-in-Charge Townsville Cluster (OIC Dillon); and 
Martin Charles Walsh – Paramedic (Officer Walsh). 
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A number of meetings and discussions were tape recorded by the applicant and by the respondent, and the tape recordings were put into evidence, 
together with transcripts of the recordings.  I have listened to the tape recordings and given consideration to the transcripts of various meetings and 
discussions.  While I have given consideration to all of the evidence called by the parties, this decision deals with matters I consider are relevant for the 
purposes of determining whether the dismissal of the applicant was harsh, unjust and unreasonable. 
 
Tape Recording and Diary Entries by the Applicant 
  
The evidence shows that the applicant commenced a practice of carrying a tape recorder and making diary entries about her colleagues in early January 
2001.  The applicant said that this was to protect her because her versions of events with respect to a number of complaints by members of the public had 
not been accepted.  The applicant also maintained that she had not tape-recorded any of her colleagues without their knowledge. 
 
The evidence of Officer Biles, who had been working in partnership with the applicant, was that she was tape recording private conversations without his 
knowledge and had made an entry in her diary about his attitude while attending a case with her.  Officer Biles also said that the applicant was tape 
recording case attendances and writing detailed notes in her diary about such attendances, even when they were without incident.  Officer Biles said that 
the applicant told him about the tape recording after he had seen the tape recorder fall out of her pocket. 
 
I do not accept the applicant’s evidence in this regard.  It is clear that the applicant taped at least one conversation with OIC Luck without his knowledge.  
In addition, there is a tape-recorded telephone conversation on one of the tapes tendered in the hearing (Exhibit R 23) where the applicant is discussing 
her need to have a medical procedure with an employee of QAS.  It is clear from the tape recording that the QAS employee with whom Ms Lang had the 
conversation, was not aware that the conversation was being taped. 
 
While it may be true that ambulance officers carry tape recorders to record issues arising in their dealings with members of the public, the evidence 
shows that the use of tape recorders by ambulance officers to record conversations with other officers, is unusual.  This much was conceded by Ms Evol 
Fayers, who gave evidence on behalf of the applicant.     
 
Regardless of the applicant’s view of the tape recording, I accept that it caused significant distress and discomfort to a number of her colleagues, and that 
they had raised concerns about this issue with QAS managers.  I am also of the view that the conduct of the applicant in this regard, was not reasonably 
directed at protecting herself against complaints by members of the public. 
 
Refusal of Officers to work with the Applicant 
 
The evidence also shows that on 14 March 2001, Officer Biles approached OIC Luck and told him that he no longer wished to work with the applicant 
because of his discomfort about her making diary notes and tape recordings.  Officer Biles was also concerned about an incident when the applicant had 
asked him to “be a witness” to Mr Nilson ignoring her.   Officer Biles had not agreed that this in fact occurred.  OIC Luck agreed that he would organise 
a roster change so that Officer Biles would not be rostered with the applicant.  Officer Biles agreed to continue to work with the applicant for the balance 
of the day shift and the following two night shifts, to allow OIC Luck time to make the change.  It is also apparent from the evidence that OIC Luck had 
formed a view that there were other officers who also did not want to work with the applicant or who at least, were uncomfortable doing so. 
 
Evidence was given by a number of other officers about their reluctance to work with the applicant, and that this had been conveyed to more senior 
managers.  The applicant also said that she had directly suggested to one officer that he make a formal request to OIC Luck not to work with her again.  
While OIC Luck may well have initiated the discussions with some officers about not wanting to work with the applicant, there is no basis for any 
finding that he did so, other than for the legitimate reason that he needed to resolve a rostering difficulty caused by the fact that Officer Biles had asked 
not to work with the applicant. 
 
There was evidence that isolated instances had occurred in the past where two officers did not want to work together, and that where possible, that these 
requests had been accommodated.  However, there was also evidence that the issues which had arisen with respect to officers not wishing to work with 
the applicant were unusual and without precedent. 
 
The Decision to Relocate the Applicant 
 
Following the discussion with Officer Biles on 14 March 2001,  OIC Luck held a meeting with AM Skerman to examine the operational implications of 
Mr Biles’ request.  It was decided by AM Skerman that the best option to resolve rostering difficulties relating to the applicant was to move her from 
Kirwan to Townsville Station.  I accept the evidence of AM Skerman, that this decision was based on the following factors: 
 

• Kirwan is a “one crew” Station with fewer options for partnering of crews; 
• both Officers in Charge and the Area Manager are based at Townsville, and would be in a better position to supervise the applicant; and 
• it would be difficult to find an appropriately qualified officer to move to Kirwan to work with the applicant. 

 
I also accept that reasonable attempts were made by AM Skerman and OIC Luck to explore alternative options such as mediation between Officer Biles 
and the applicant, but that this was not possible because Officer Biles would not agree to this process.  The applicant’s own evidence establishes that she 
attempted unsuccessfully to get the agreement of Officer Biles to participate in mediation.  
 
It is also clear from the evidence that the applicant was appointed to the Townsville cluster and not to Kirwan station, and that QAS had the ability to 
transfer the applicant between stations within the Townsville cluster.  I am unable to accept that earlier transfers of the applicant or the decision to move 
her within the Townsville Cluster, were attempts to destabilise and unsettle her.  The evidence also shows that earlier transfers of the applicant occurred 
at her request or with her agreement.  There is also no evidence of a breach by QAS of any award or agreement provisions in relation to changes of 
rostering. 
 
In my view, given the difficult and unusual circumstances confronting OIC Luck and AM Skerman, the decision to move the applicant from Kirwan to 
Townsville was rational and based on genuine operational requirements. 
 
Advice to the Applicant of the Change of Roster 
 
On 14 March 2001, OIC Luck met with the applicant at the conclusion of her shift to request that she change rosters and move to the Townsville station, 
with effect from 23 March 2001. The applicant raised a number of issues about the impact of this change on her roster, and the effect that this would have 
on pre-arranged medical appointments and other commitments.  The evidence shows that steps were taken by the QAS to minimise the impact of the 
transfer on the applicant’s roster and that the changes were minimal. 
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Notwithstanding this, the applicant viewed the transfer with anger and suspicion, and believed that she was being victimised. The applicant’s evidence 
was that OIC Luck repeatedly told her that he was having trouble finding anyone who would work with her and that no-one at Townsville station wanted 
to work with her.  The applicant also said that OIC Luck told her that only Officer Harris would work with her.  Evidence was also given by Ms Evol 
Fayers, that in a telephone conversation on 20 March about the applicant’s transfer, AM Skerman had said that no-one at Kirwan station would work with 
the applicant.  On the other hand, the applicant’s evidence was that Ms Fayers had told her that no-one at Kirwan Station or Townsville Station wanted to 
work with her. 
 
The applicant repeated her assertion that OIC Luck had told her that no-one would work with her on numerous occasions, both verbally and in writing.  
On the evidence before me, OIC Luck and AM Skerman can have been in no doubt that the applicant was very forcefully telling them on every possible 
occasion that she believed that they had stated, both directly to her and to Ms Fayers, that no-one wanted to work with her.   
 
On 15 March the applicant sent an e-mail to OIC Luck which stated inter alia: 
 

“…you informed me that ‘no-one from Townsville wanted to work’ with me due to the fact that I kept a diary and had a  tape recorder, and ‘took 
over’ jobs.  Also the fact that my current work partner no longer wishes to work with me due to the same.  Than, on demand of the exact number of 
persons who have actually stated that they no longer wished to work with me, you actually came up with three out of the whole staff.  You stated that 
the only person in Townsville Station prepared to work with me was CSO Scott Harris.  Hence you had discussions with RED Niel (sic) Kirby and 
AM Paul Skerman and had decided that I was to be moved back to Townsville Station ...”. 

 
That e-mail was Appendix RFL 17 to Exhibit R20, the Affidavit of OIC Luck.  OIC Luck replied to this e-mail by advising the applicant formally of her 
roster change and that she was to commence work at the Townsville station on Friday, 23 March 2001.  OIC Luck sent a further e-mail to the applicant 
advising that arrangements would be made to cover for her in the event that appointments clashed with her new roster.  OIC Luck did not address other 
matters raised by the applicant, including the contention that she had been told by him that no-one at Townsville would work with her.  The emails from 
OIC Luck to Ms Lang were Attachments RFL 6 and 7 to Exhibit R 20. 
 
The applicant responded to Mr Luck by letter dated 16 March 2001, advising that she did not believe that all of her requests had been addressed, and 
seeking mediation with those involved (Attachment RFL 9 to Exhibit R 20).  The letter from the applicant also requested a meeting between herself, OIC 
Luck and a representative of the ALHMWU, and advised that she would continue to work at Kirwan Station on her original roster until these matters 
were addressed.  OIC Luck responded by letter dated 19 March 2001, advising the applicant that Officer Biles had not agreed to mediation and that the 
request for a meeting between OIC Luck, the applicant and the ALHMWU had been referred to the Regional Executive Director (RED Kirby), who 
would respond. 
 
Notwithstanding a statement in the applicant’s e-mail to OIC Luck on 15 March, that she would be remaining at Kirwan Station until issues in relation to 
her transfer were addressed, the applicant did report for work at Townsville Station on 21 March 2001 in accordance with the direction contained in the 
formal advice of her transfer. 
 
On all of the evidence before me, I am unable to be satisfied that the applicant was told that no-one would work with her, or that she could have 
reasonably believed that this was the case.  On balance, I accept that OIC Luck did make some comment about difficulty in getting officers to work with 
the applicant.  However, I do not accept that OIC Luck told the applicant that no-one at the Townsville Station would work with her for the following 
reasons. 
 
Firstly, OIC Luck was making the comment in the context of relocating the applicant to the Townsville Station, and it is unlikely that he would do so if 
he had just told the applicant that no-one there would work with her.  Secondly, OIC Luck told the applicant that Officer Harris would work with her, and 
the applicant’s knowledge of this is confirmed by her own e-mail of 15 March 2001.  Thirdly, the evidence of Ms Fayers was that AM Skerman had said 
no-one at Kirwan Station would work with the applicant.  Notwithstanding this, the applicant persisted with the view that Ms Fayers had also been told 
that no-one at Kirwan or Townsville Station would work with the applicant and had relayed this to her.  It is more probable in my view that the applicant 
reacted with hostility to being told by OIC Luck that he was having problems getting anyone to work with her and that this coloured her version of the 
conversation and caused her to exaggerate with respect to what she had been told. 
 
On the applicant’s own evidence, it is clear that even if OIC Luck had made the statement that no-one would work with her, she well knew that this was 
not the case.  During the period the applicant was articulating her concerns about being told that no-one would work with her, the applicant was in fact 
working co-operatively and on positive terms with other officers.  On 16 March, the applicant said that she was asked to work at Townsville Station and 
that Officer Finnimore (who was stationed in the Communication Centre at Townsville) had made a point of saying that she enjoyed working with the 
applicant.  The applicant’s diary entry on 17 March (Exhibit R 17) states that she had no problems with other staff members during the shift and that “all” 
had spoken to her and were happy to back her up.  Further, the diary entry states that John King and Jeff Barton,  mentioned as two officers who did not 
want to work with the applicant were friendly and talkative, and gave no indication that this was the case.   The diary entry for 17 March also stated that: 

 
“All staff treated me as they always have – friendly…some conversation.  Nothing at all to indicate Robin Luck’s allegations.”. 

 
The applicant’s diary entry for 18 March, indicates that the applicant worked with Officer Michael Paulsen at Townsville, and had a “top day” (Exhibit R 
11).  On 21 March the applicant responded to an “unconscious collapse case” with Officer Hurle and did not raise any difficulty in working with that 
Officer either in her diary, or during her evidence in this hearing. 
 
Refusal by Applicant to Work in Accordance with her Contract of Employment 
 
From 21 March 2001, the applicant was rostered to work with Officer Hurle at the Townsville Station. In the period from 21 March 2001 until 24 March 
2001, the applicant refused to work with Officer Hurle in accordance with her roster.  The applicant also refused to work with any other officer. 
Essentially, the applicant implemented her own system of work, whereby she would only work with Officer Hurle on responses to jobs designated as 
Code 1.  The system utilised to code jobs allocated to ambulance officers is set out in the QAS Clinical Procedure Manual, as follows: 

 
Code 1A – nearest available – immediate emergency response: “Lights and Siren”; 
Code 1B – Emergency response:  “Lights and Siren”; 
Code 2A – Urgent first available response; 
Code 2B – First available response; 
Code 3 – Priority On Time – Ensure that patient is at their destination at the pre-arranged time (Must be at destination at an exact time pre-booked 
one month in advance and no later than 12 noon on the working day before the appointment e.g. airline flight, MRI scan, angiography, etc.) 
Code 4 – Non-urgent – prioritised response based on the patient’s clinical needs and available resources (Clinic cases, routine admissions, hospital 
discharges and all other medically authorised routine non-urgent ambulance cases.)  
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Evidence was called by the respondent to establish that there are limited circumstances where single officer responses are used in Queensland, and that 
this is not the mode of delivery of services to the Townsville Community.  Further, there is an agreement between QAS and employees in Townsville that 
a single officer response will occur in circumstances where an officer cannot work or continue to work as part of a crew because of illness, and a 
replacement officer is unable to be found.  The ill officer’s crewmember may operate as a single officer for that shift only.  That single officer does not 
operate alone, but is backed up or works with another two-person crew.  This arrangement may only be used provided that no officer has called in sick 
for the preceding days shift. 
 
The respondent also called evidence to establish that a two-person crew is required for reasons of physical safety of both patient and paramedic; to deal 
with what are often complicated cases where the second officer can assist; and because of the physical impracticability of one officer driving and caring 
for the patient at the same time.  The applicant’s evidence was that the difficulty of a single officer driving and providing care to the patient at the same 
time, could be overcome by utilising the police, fire service or general public to drive the ambulance. 
 
Refusal by Applicant to Transfer Patient from Townsville Hospital to RFDS Flight 
 
On 21 March 2001, the QAS Townsville Communications Centre attempted to despatch the applicant and Officer Hurle to perform a Code 3 job, 
involving the transfer of a patient from the Townsville General Hospital Cardiac Services Ward, to the Royal Flying Doctors’ Service  Base at 
Townsville Airport.  The applicant and Officer Hurle were in close proximity to Townsville Hospital at the time, having just completed a job classified as 
Code 1.  The applicant and Officer Hurle were in a Unit designated as 119. 
 
The applicant used her mobile telephone to advise Mr Reedman, the Communications Centre Supervisor, that there was a problem with Unit 119 
attending this case.  Mr Reedman said that he told the applicant that the transfer was urgent.  Notwithstanding this, the applicant told Mr Reedman that 
there was a problem with some officers working together.  Mr Reedman said that he did not really understand what the applicant was saying, due to the 
fact that she was using a mobile telephone.  Mr Reedman then clarified with the applicant that Unit 119 was unable to attend the case and Ms Lang 
agreed with that statement. 
 
The applicant said that during the call made on her mobile telephone,  she had asked what the code on the case was, and on being advised that it was a 
Code 3, had told Mr Reedman that she would need to return Officer Hurle to Townsville Station and then return to the hospital alone to carry out the job.  
The applicant agreed under cross-examination that at the time the request to carry out the job was received, Unit 119 with herself and Officer Hurle in it, 
was in close proximity to the Townsville General Hospital.  The applicant also agreed that it would have taken ten minutes for her to return Officer Hurle 
to the Townsville Station and then to drive back to the Townsville General Hospital to pick up the patient. 
 
Due to the non-attendance of Unit 119, Mr Reedman had to make an alternative arrangement for Unit 620 to transport the patient to the RFDS Base.  The 
latter unit is a Patient Transport Service Unit, which is a transit vehicle and not as effective as an emergency response team. 
 
The applicant attempted to call evidence to establish that Code 3 jobs did not have a time-critical element.  Essentially that evidence was that it was quite 
common for Officers to stand around having a cigarette or a cup of coffee before going out on a Code 3 job, or to undertake appointments on the way to 
do a Code 3.  Officer Clark said in his evidence that there had been occasions when he had been told to do a Code 3 after carrying out service 
requirements on his vehicle, and that non-operational tasks such as going to the toilet may be done prior to attending a Code 3.  
 
The respondent put evidence before the Commission in the form of the QAS Clinical Practice Manual, which as outlined above, states that Code 3 
requires a “priority on time” response (Exhibit R29, paragraph 4 and Annexure PR1).  The Communication Centre Supervisor Mr Reedman, also gave 
evidence that whilst a Code 3 may not be a life threatening situation, when a patient is being transported to an aircraft, it is important that it is done 
straight away.    
 
As a result of the incident on 21 March 2001, a letter was forwarded to the applicant on 23 March by AM Skerman, requiring her to respond to an 
allegation that she had refused to attend the case (Appendix NK 44 to Exhibit R 48 – Witness Statement of RED Kirby).  The applicant responded by 
letter of 24 March 2001, essentially stating that she had not refused to do the case in question, but had simply been implementing her request to work 
alone.  The applicant also said that the Communications Centre should have been informed of the situation of her working alone, and that she believed 
OIC Luck would have done so. 
 
Applicant’s Refusal to Work in Accordance with her Roster  
 
Central to the applicant’s argument that her dismissal was unfair, is the contention that she was entitled to refuse to work with Officer Hurle (or any other 
officer) until her legitimate concerns about the reason for her roster change and relocation to Townsville Station, were addressed.   Upon the applicant’s 
refusal to work in accordance with her roster, a series of meetings were conducted between the applicant, OIC Luck, AM Skerman and RED Kirby, 
during the period from 21 March to 24 March 2001 as follows: 
 
• Wednesday 21 March 2001 – Meeting Between the Applicant and OIC Luck; 
• Wednesday 21 March 2001 – Meeting Between the Applicant and OIC Luck Morning Part of Shift; 
• Wednesday 21 March 2001 – Discussions Between OIC Luck and the Applicant; 
• Thursday 22 March 2001 – Meeting Between OIC Luck, AM Skerman and the Applicant; 
• Friday 23 March 2001 – Meeting Between OIC Luck, AM Skerman and the Applicant 1705 Hours; 
• Friday 23 March 2001 – Meeting Between OIC Luck, AM Skerman and the Applicant Lang 1745 Hours; 
• Friday 23 March 2001 – Meeting Between OIC Luck, AM Skerman and the Applicant 1815 Hours; 
• Friday 23 March 2001 – Meeting Between OIC Luck, AM Skerman, RED Kirby and the Applicant 21.45 Hours; and 
• Saturday 24 March 2001 – Meeting Between OIC Luck and the applicant 18.45 Hours. 

 
The meetings were tape recorded by the applicant, and some were also tape recorded by QAS managers who were in attendance.  Transcripts of the tape 
recordings and the recordings themselves were put into evidence by the parties.   
 
The tape recordings of these meetings reveal a communication break down.  AM Skerman and OIC Luck were attempting to deal with a refusal to by the 
applicant to comply with a direction, to form a crew with another officer.  The applicant on the other hand, was intent on pursuing her assertion that OIC 
Luck had told her, and that AM Skerman had told Ms Fayers, that no-one at Kirwan or Townsville Stations wanted to work with her.  Matters escalated 
to the point where OIC Luck and AM Skerman were directing the applicant to work in accordance with her roster, and the applicant was maintaining her 
refusal to do so. At 1745 hours on 23 March 2001, as a result of requesting that the direction to work her roster be put in writing,  the applicant was 
handed a letter from AM Skerman in the following terms: 
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“Dear Sue 
 
This letter is confirmation of my direction given at our meeting at 1705 hours, 23 March 2001, directing you perform your rostered duties at 
Townsville Station.  You have been directed to crew with Paramedic Norm Hurle and respond to all cases over the period of your rostered shift by 
the communications centre staff.   
 
Officer Norm Hurle has advised that he has no objection to working the rostered shifts tonight and tomorrow night with yourself as his partner. 
 
This is a lawful and reasonable direction and failure to comply with this direction may amount to grounds for disciplinary action under Chapter 39, 
QAS Human Resource Manual.”.  

 
The applicant was given thirty minutes to consider her position and responded by handing the following letter to AM Skerman at 1815 hours on 23 
March 2001 (Appendix GPS 16 to Exhibit R 31): 

 
“Dear Paul 
 
…I am reluctant to make any decisions without legal advice or representation regarding issues of me working with other staff members on the 
Townsville or Kirwan Stations following statements by you, RED Neil Kirby and OIC Robin Luck, and the reporting to Evol, LHMWU, by you and 
RED Neil Kirby, that no-one on Townsville or Kirwan Stations will work with me. 
 
I have been unable to contact my solicitor…during the half-hour arranged for me to consider the directive…to seek advice from him as to my legal 
position regarding this directive.  Consequently, I will continue as previously advised.”. 

 
AM Skerman then advised the applicant that he would be putting in an official report to the Regional Executive Director and that her failure to follow a 
lawful direction, could lead to disciplinary action.  AM Skerman also advised the applicant that she was stood-down from performing shift duties but was 
to remain at the Station. 
 
The critical meeting during this period occurred at 21.45 hours on Wednesday 23 March 2001.  Significantly, this meeting was attended by RED Kirby, 
the most senior  QAS officer in the region in which the applicant was working.  At an earlier meeting with AM Skerman and OIC Luck, the applicant had 
refused a request to speak to RED Kirby on the telephone and had insisted that she would only speak to him “face to face”.  RED Kirby came to the 
meeting at 2145 hours, immediately after having returned from a trip to Brisbane.  
 
At that meeting, RED Kirby questioned the applicant about the issues which were causing her refusal to work in accordance with her roster.  The 
applicant repeated her allegations about what she had been told by OIC Luck and said that she wanted that statement withdrawn in writing.  RED Kirby 
responded to this statement by making a number of important points to the applicant.  Firstly, RED Kirby pointed out that a meeting had been scheduled 
for 29 March 2001 to discuss those concerns, and that this meeting would involve the applicant and an official of the ALHMWU, Ms Fayers.  RED Kirby 
also pointed out that he was not in a position that night to fully investigate whether or not that statement had been made by OIC Luck, and that this would 
be discussed at the scheduled meeting.  RED Kirby also said that the meeting had been scheduled to coincide with the applicant’s return to work after 
being rostered off, and that he would be happy to bring the meeting forward to accommodate the applicant. 
 
RED Kirby made it clear that Officer Hurle was willing to work with the applicant for the next two rostered shifts, after which she was scheduled to take 
a number of rostered days off.  This was an interim arrangement pending the meeting scheduled for 29 March, at the conclusion of the applicant’s 
rostered days off.  RED Kirby also advised the applicant that he would bring the meeting forward should the applicant require this to occur.  The 
applicant was also handed a letter from RED Kirby, formally confirming the meeting.  I accept that his letter had not been provided to the applicant at an 
earlier time, because RED Kirby had been absent in Brisbane attending a meeting of Regional Executive Directors. 

 
RED Kirby told the applicant that it was not the case that no-one would work with her.  It was also stressed by RED Kirby that this statement was 
definitive, and that  it was made in his capacity as Regional Director.   When the applicant said that the statement had not been retracted, RED Kirby 
attempted to clarify whether that was the issue concerning the applicant, and asked OIC Luck to comment.  When OIC Luck attempted to do so, the 
applicant spoke over him, and told him not to lie to her and that she could not tolerate people lying to her. 

 
RED Kirby formed a view that the meeting was going around in circles.  After listening to the tape recording of the meeting, I have concluded that this 
was a fair assessment.  RED Kirby concluded the meeting by referring  the applicant to Chapter 39 of the Human Resources Manual and stating that 
failure to comply with the direction to work in accordance with her roster, would result in the disciplinary processes set out in that Chapter being invoked 
against her.  The applicant continued to insist that she would not work as directed until she discussed the implications of doing so with her legal 
representative.   
 
When the applicant maintained this position in a further discussion with OIC Luck on Saturday 24 March at 1845 hours, she was handed a formal Notice 
of Charge under Chapter 39 of the QAS Human Resource Policy Manual. 

 
The Dismissal of the Applicant 
 
The applicant commenced her rostered days off at the conclusion of her shift on 24 March 2001, and was rostered to work a day shift commencing at 
0700 hours on 29 March 2001.   On 28 March RED Kirby’s assistant, a Ms Boden, had contacted the applicant and asked for confirmation of her 
attendance at the meeting which had been scheduled for 29 March.  It will be remembered that the applicant had been handed a letter in relation to this 
meeting on 23 March 2001.  Ms Boden’s file note in relation to the conversation with the applicant, indicated that the applicant would not confirm her 
attendance at the meeting, but advised that her solicitor would be writing to RED Kirby.  Ms Boden did not give evidence at the hearing, and no issue 
was raised with this fact by the applicant’s representatives. 
 
In any event, the applicant did not report for her rostered shift on 29 March, and did not attend the meeting scheduled for that day.   At 0618 hours on 29 
March, the applicant contacted the Communications Centre Supervisor, Mr Nordin, and advised that she was not going to come in on that day.  The 
transcript of that conversation was appended to the Witness Statement of OIC Luck (Appendix RFL 13 to Exhibit R 20).  The applicant provided a 
medical certificate to QAS to cover the period from 29 March until 26 April 2001.  That certificate (Exhibit A 10) indicated that the applicant is/was 
suffering from “systemic stress” which she had stated to the medical practitioner, was caused by work conditions.  The Certificate also stated that the 
medical practitioner had seen the applicant on 28 March 2001 and that there were no pre-existing factors relevant to the diagnosis. 
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On 30 March 2001, the applicant’s solicitors forwarded a letter to QAS Commissioner Fitzgerald contending that: 
 

• the applicant should have been provided with fourteen days to respond to the charge pursuant to paragraph 3912 of Chapter 39 or the QAS  
Policy Manual; 

• RED Kirby had been required under paragraph 3903 of Chapter 39, to consider whether the applicant has suffered stress or any other related 
condition; 

• the applicant had made reference to her health and safety on a number of occasions during meetings with RED Kirby, and those references had 
been ignored; 

• the applicant was now on stress leave, and had previously made a successful claim through WorkCover in relation to “adjustment disorder with 
suppressed mood”; 

• RED Kirby should have been more sensitive in his approach before charging the applicant;  
• the applicant did not admit the charge; and 
• the entire procedure had miscarried and the charge should be withdrawn. 
 

Commissioner FitzGerald said in his evidence that he had been provided with information about the applicant’s refusal to perform her rostered duties and 
other background material in relation to the applicant’s work history with QAS, both in writing and verbally.  After considering all of the relevant 
information carefully, Commissioner FitzGerald had decided to terminate the applicant’s employment.  Issues which Commissioner FitzGerald said that 
he considered were fully detailed in his evidence and included the size of the Townsville Station and the volume of cases attended by officers stationed 
there; rostering arrangements in place at Townsville Station;  the essential need to have two person crews operating; the limited use in Queensland of 
single officer responses, particularly in Townsville; and the impracticability of the applicant’s request to attend cases as a single officer and the 
inconsistency of this request with the manner in which services were delivered to the Townsville Community. 
 
Commissioner FitzGerald said that he considered that the applicant’s conduct was gross insubordination, total repudiation of her employment relationship 
and that the element of mutuality essential to that relationship had broken down.  Commissioner FitzGerald also said that the failure by officers to adhere 
to directions of designated senior officers could result in potentially catastrophic consequences for patients and other QAS officers, and went to the core 
of ambulance service delivery. 
 
Commissioner FitzGerald determined that the applicant’s employment would be terminated forthwith and stated that: 
 

“I had knowledge of a long history of dysfunction on the part of Officer Lang in the performance of her duties and her interaction with her colleagues 
and superiors.  The conduct that she engaged in during the period of 21-24 March was both a continuation and exacerbation of such dysfunction.  
Accordingly, I formed a view that her insubordination, considered in the context of her previous behaviour rendered affording her an opportunity to 
address me prior to her dismissal futile.  (Exhibit R16 – Witness Statement of Commissioner FitzGerald.”. 

 
A letter of dismissal was signed by Commissioner FitzGerald and delivered to the applicant’s residence on 8 May 2001.   
 
Applicant’s Contention that She was Suffering from Stress 
 
It is contended that the applicant was suffering from stress during the period leading to the termination of her employment.  Further, it is contended that 
QAS managers who were dealing with the applicant and making decisions in relation to her conduct and work performance, knew, or should have known 
that she was suffering from stress, and failed to take this into account, as required by the terms of Chapter 39 of the QAS Human Resources Policy 
Manual. 
 
The relevant evidence which the applicant put to the Commission can be summarised as follows:  On 4 May 2000, Dr Michael Likely, Consultant 
Psychiatrist, wrote a letter addressed “To Whom It May Concern”, stating that the applicant suffered from a depressive disorder, and had a recent 
decompensation secondary to the stress of work related issues.  On 12 May 2000 the applicant submitted a WorkCover Claim for stress (decompensating 
depression), which was allowed on 29 November 2000.  On 30 May 2000, Dr Likely provided a report to WorkCover which stated that he had seen the 
applicant on 5 November 1999 and 5 May 2000.  At point 9 of the Report, Dr Likely stated that: 
 

“Ms Lang’s major depressive illness should remit within a period of several months.  However it is likely that should she remain in her current work 
environment, her symptoms will be perpetuated owing to ongoing  interpersonal stressors.”. 

 
A report of Dr Alston M. Unwin, Consultant Psychiatrist, was Appendix 4 to the applicant’s witness statement (Exhibit A 2).  The report, dated 22 July 
2000, traversed the applicant’s personal history, and concluded with a statement that the applicant’s mood was entirely normal throughout the interview 
and that she was not unduly paranoid or unduly entitled.  Further, Dr Unwin commented that the applicant’s memory and concentration at the interview 
were well above average.  The report indicated a need to transfer the applicant (who was then stationed at Home Hill) to a more appropriate setting, 
within reach of Dr Michael Likely.  Dr Unwin’s report made it clear that the stress the applicant was then under, related to the fact that she was stationed 
at Home Hill where she had felt betrayed.  Dr Unwin said that he could not point to any feature which would preclude the applicant from efficiently 
functioning as an ambulance officer, but suggested that the applicant might find some stressors in situations where she is abused and labelled as the 
problem.  Dr Unwin concluded that with adequate psychotherapy in the future this should not prove a hindrance, provided that the applicant was aware of 
the potential.  The applicant was subsequently transferred by QAS, with her agreement, from Home Hill to the Townsville Cluster. 
 
The applicant submitted a WorkCover claim for stress related chest pain on 10 February 2001, and was cleared from operational duties pending a stress 
test.  That test which was conducted on 13 February 2001 indicated no cardiac problem and that no sign of chest pain or physical discomfort was evident 
while the applicant was being interviewed.  The applicant was cleared to return to work on 15 February 2001. 
 
Evidence was given on behalf of the applicant by Consulting Psychiatrist, Dr Michael Likely.  Dr Likely provided a witness statement which contained a 
number of reports he had previously prepared about the applicant and provided to WorkCover. Dr Likely said that he had been treating the applicant 
since November 1999, and had consulted with the applicant on 22 June 2000; 31 July 2000; 16 October 2000; 4 December 2000; 27 February 2001; 10 
April 2001 and 11 May 2001.    
 
In February 2001 when Dr Likely had seen the applicant, she had been reasonably well, with a normal mental state.  On 10 April 2001, when Dr Likely 
had next seen the applicant, there had been a significant deterioration in her condition, and it appeared that some time between the end of February and 
the beginning of April, there had been a “deconcentration” in the applicant’s condition.  This deterioration had occurred some time around March 2001, 
or possibly early April.  
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At point 9 of the witness statement (Exhibit A 27) Dr Likely stated: 
 

“Ms Lang’s refusal to work with officers as directed around the period 21st –24th  March 2001 was due, in my opinion to her perception that she had 
been marginalised and victimised by the Queensland Ambulance Service.”. 

 
Under cross-examination, Dr Likely said that Ms Lang could have contacted him between appointments to seek assistance with any difficulties she was 
experiencing.  It was also confirmed by Dr Likely that had the applicant sought an earlier appointment that this would have been accommodated and that 
the applicant had successfully accessed him by telephone in the past, for treatment.  Dr Likely could not recall whether the applicant had attempted to 
access treatment by telephone in March 2001.  Dr Likely conceded that matters contained in his reports about the treatment of the applicant in the 
workplace dealt only with the perceptions of the applicant and what the applicant had told him.  It was also Dr Likely’s evidence that the applicant would 
not have been fit for alternative employment until November 2001. 
 
In the witness statement provided by Dr Likely for this hearing (Exhibit A 27), the following statement appears at point 4: 
 

“While I do not consider that it would be beneficial for Ms Lang to return to her employment at the Queensland Ambulance Service, I consider that 
she is fit for alternative employment.”. 

 
Dr Likely clarified during his evidence that by “alternative employment” he meant employment other than with QAS.  Further, Dr Likely said that 
anything to do with the ambulance service would be counter-productive for both the applicant and QAS.  
 
It is apparent from tape-recordings, that the applicant raised the issue of her stress on a number of occasions during the meetings between 21 and 24 
March, to discuss her refusal to work in accordance with her roster.  The applicant also stated that she was capable of performing her duties, but as a 
single officer only, and had no problems working with Officer Hurle.  On no occasion during those meetings did the applicant attempt to contact Dr 
Likely or any other medical practitioner.   Rather the applicant made repeated references to the need to contact her solicitor.  On 21 March during a 
meeting with OIC Luck in the morning part of the shift, the applicant left the following message for her solicitor: 

 
“I’ve sort of had to work with people already today.  But, um, I’m supposed not, um, to be working with them because they don’t want to work with 
me.”. 

 
The applicant’s evidence was that she had provided the respondent’s OH&S Rehabilitation Officer with a letter from Dr Likely dated 4 May 2000, 
regarding her stress due to work related issues and that the respondent should have been aware that during the period 21 to 24 March 2001, that the 
applicant had a stress related condition.  The applicant also said that the WorkCover medical certificate provided to the respondent on 29 March 2001, 
indicating that she was suffering from systemic stress caused by work conditions, and was incapacitated for work from 29 March to 26 April 2001, was a 
matter that should have been considered by the respondent before the decision to dismiss her was made. 
 
Legislative Provisions 
 
The Industrial Relations Act 1999 (the Act) at s. 73, provides that a dismissal is unfair if it is harsh, unjust or unreasonable.  In considering whether a 
dismissal was harsh, unjust or unreasonable, the Commission must consider the matters set out in s. 77 of the Act.  The matters encompassed by s. 77 
include the reasons for the dismissal and the manner in which it was carried out.  This provision requires the Commission to consider the dismissal in 
terms of substantive and procedural fairness.  The consideration is an overall balancing of factors and there is no requirement for the Commission to find 
that a dismissal is automatically unfair if there is a deficit either in the manner in which the dismissal was carried out, or in the reasons relied upon by the 
employer to justify the dismissal. 
 
There will be cases where the reason relied on by the employer is found by the Commission to be based on a perception which is incorrect, 
unsubstantiated, capricious or where the conduct of the employee, on any reasonable view, does not justify dismissal.  In such cases, it is arguable that the 
fact that the employer warned the employee about the matter and gave the employee an opportunity to respond, will not render the dismissal fair.  This is 
usually because upon examination of the reason for the dismissal at trial, it becomes apparent to the Commission that if procedural fairness had been 
afforded to the employee, any reasonable employer in the circumstances of the case, would have established that dismissal was not justified. 
 
There will be cases where the reason for the dismissal is found to be correct, substantiated or well founded, and where the conduct of the employee on 
any reasonable view, justifies dismissal, but where there has been unfairness in the manner in which the dismissal was carried out.  In such cases, it is 
arguable that any amount of procedural fairness would not have altered the outcome, and that even had procedural fairness been afforded to the 
employee, the ultimate outcome would have been that an employer in the circumstances, would have been justified in dismissing the employee. 
 
Cases where dismissal is justified, but there are deficiencies in procedure, generally fall into two categories.  Where the deficiency in procedural fairness 
is minor, or of a technical nature, the Commission may exercise discretion not to intervene, and make a finding that in all of the circumstances of the 
case, the dismissal was not unfair.  Where the deficiency in procedural fairness is serious and the employee has been denied important rights, such as the 
right to respond to allegations of misconduct, the Commission may choose to find that the dismissal was unfair and to exercise discretion to intervene and 
provide the employee with a remedy.   
 
Depending on the level of seriousness of the deficiency in procedural fairness, the remedy may range from nominal to substantial compensation 
(assuming that the Commission first finds that due to the substantive reason for the dismissal and other relevant factors, that reinstatement is not 
practicable).   In determining the level of compensation, the factors the Commission will usually consider are well established and the practice has been 
to adopt the global sum approach, relying on the principles in Chenery v Klemzig (1988) 55 SAIR 545.  One particularly relevant factor in such cases may 
be an assumption by the Commission about how long the employee would have remained in employment in any event. 
 
There have also been cases where the Commission has awarded nominal compensation based on a finding that the employer was justified in dismissing 
the employee, and that the employee would have been dismissed in any event, after a reasonable period to allow for allegations to be put to the employee, 
a response to be provided and consideration of that response. 
 
Conclusions 
 
The applicant was notified by letter from the Commissioner for QAS dated 4 May 2001, of the reasons for her dismissal.  The letter (Exhibit R 16 
Attachment GJF 2) is clear and succinct, and the applicant can have been in no doubt as to the reasons for her dismissal.  The dismissal principally related 
to the employee’s conduct, capacity or work performance, as evidenced by the reasons advanced by the employer.   
 
I am satisfied that the applicant was warned on a number of occasions about the conduct which lead to her dismissal.  In a series of meetings conducted 
over the period from 21 to 24 March, the applicant was told in no uncertain terms by senior managers of QAS that she was being directed to work in 
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accordance with her roster, and that such a direction was both lawful and reasonable.  It was also made clear to the applicant that the direction was that 
she work with Officer Hurle and that her insistence on working as a single officer was not accepted. 
 
In my view, the respondent took all reasonable steps to point out to the applicant the seriousness of her refusal to perform work as required and that the 
continuation of that refusal would result in the disciplinary process set out in Chapter 39 of the QAS Policy Manual being instigated.  Further, the 
applicant was formally charged under that Chapter, and a copy of the Charge, together with a covering letter providing further elucidation and a copy of 
Chapter 39 of the QAS Policy Manual were handed to the applicant on 24 March 2002 (Exhibit R 48 Attachment NK 51).  The notice of the Charge and 
the covering letter required a response from the applicant within seven days.  This requirement, while inconsistent with the provisions of Chapter 39, 
which provides that fourteen days will be given to an officer to respond to a charge, does not in my view invalidate the charge or the substantive matters 
contained within it. 
 
Chapter 39 of the QAS Policy Manual clearly states that a possible outcome of the Disciplinary process is dismissal.  Further the covering letter clearly 
advises the applicant that the matter has been forwarded to the Commissioner for his consideration.  This is consistent with point 3919 of the Policy 
which provides that where a charge is of such a serious nature as to warrant the consideration of dismissal as punishment, then the charge is to be 
forwarded to the Commissioner.  
 
It is unarguable that QAS could not operate in an efficient and effective manner, and provide essential services to the people of Queensland, without a 
chain of command being in place, which is understood and followed by all officers.  It is clear from the evidence that the applicant well understood the 
implications of the chain of command in QAS and the requirement for her to follow the directions of her superiors.  Further, the applicant on numerous 
occasions throughout her evidence, made reference to the fact that she had been an army officer.  As such, the need to follow directions was hardly a 
novel work requirement for the applicant.   
 
I am satisfied that the conduct of the applicant in the period from 21 to 24 March, and her ultimate refusal to work in accordance with her roster in the 
face of a formal charge, justified the decision of the respondent to dismiss her.  In my view, the attempts of the applicant to paint her refusal to work in 
accordance with her contract of employment as a matter which caused minimal or no disruption to the respondent failed entirely. 
 
I am also satisfied that the applicant’s general refusal to work with Officer Hurle during that period could not have reasonably been countenanced by 
QAS given its operational requirements.  I completely accept that QAS has valid reasons for operating two person crews in Townsville and that the 
applicant’s insistence that she work as a single officer had a real potential to jeopardise patient care, and deplete resources, in the event that the applicant 
required back-up from another unit. 
 
I do not accept the applicant’s evidence that her refusal to collect a patient from the Townsville General Hospital with Officer Hurle on 21 March did not 
create any disruption to the provision of ambulance services and that the task was not urgent or time critical.  It is one thing for an Ambulance Officer to 
finish a cup of coffee or go to the toilet, before undertaking a Code 3 job, as was put in evidence for the applicant.  It is quite another thing for an officer 
to take it upon himself or herself to divert a QAS Unit away from a job, and decide to carry out the job as a single officer, in flagrant disregard for 
established operational procedures and the directions of superior officers. 
 
The conduct of the applicant during this period was a fundamental breach of her contract of employment with QAS and her obligations under it.  The 
breach by the applicant was aggravated by the potential impact on the health and well being of the people of Townsville, which I am satisfied, was real 
and significant.  It is irrelevant that the actions of the applicant in that period generally had no actual impact, or that the Unit that the applicant was in 
would have been diverted for a short period of time on 21 March 2001.  It is sufficient to constitute a fundamental breach of the applicant’s employment 
contract, that her conduct had even the potential to disrupt the performance by QAS of its vital role in the provision of an essential service to the people 
of Townsville.   
 
I am satisfied that the applicant was given an opportunity to respond to the allegations about her conduct, capacity or work performance.  Senior 
managers of QAS met with the applicant on nine separate occasions during the period between 21 and 23 March 2001, to discuss with the applicant the 
allegation that she was refusing to work in accordance with her roster and was breaching a lawful and reasonable direction from a superior officer. 
 
It is clear from the transcripts and tape recordings of these meetings that the applicant was very vocal in responding to the allegations and in articulating 
her perceived grievances with QAS management.  Further, I am of the view that QAS took all reasonable steps to identify the applicant’s concerns and 
issues, and to put in place processes to resolve them.  The applicant through her own unreasonable conduct, put herself in a position where her issues 
were beyond resolution through reasonable means.  Indeed, the applicant actively prevented her issues from being resolved at every turn through 
unreasonable actions such as demanding that directions to work be put in writing, when they were being given verbally by senior managers, including the 
Regional Executive Director. 
 
In giving the applicant an opportunity to explain her conduct, the most senior QAS manager in the region, RED Kirby went to the lengths of attending a 
meeting with the applicant commencing at 9.45 pm, when he had just returned from a trip to Brisbane.  The applicant had earlier behaved in an 
inappropriate and unreasonable manner in refusing to take a telephone call from RED Kirby.  In my view, the meeting at 9.45 pm on 23 March, attended 
by RED Kirby, marked a critical turning point.  It is clear from the transcripts and tape recordings of that meeting, that RED Kirby told the applicant that 
she was in breach of a lawful and reasonable requirement of QAS. 
 
The applicant again put forward her response to the allegations, in the form of a justification for her behaviour.  RED Kirby made every attempt to 
identify the issues which were concerning the applicant, and to propose a reasonable process to resolve those issues.  Further, RED Kirby gave 
undertakings to the applicant, which should reasonably have addressed her concerns in the interim period, prior to a meeting to examine them in detail the 
following week.  
 
The behaviour of the applicant in refusing to accept the undertakings given by RED Kirby, and the process he was proposing to resolve the issues she had 
raised as a defence to the allegations about her conduct, was unreasonable.  The applicant’s conduct at that meeting in speaking over the top of OIC Luck 
and in maintaining an argumentative and aggressive demeanour in the face of attempts to address her concerns, is further evidence of her unreasonable 
conduct.   
 
In my view, the opportunity given to the applicant to respond to the allegations about her conduct was not only reasonable, but also exceeded the 
requirements for procedural fairness.  Indeed, I wonder at what additional steps QAS managers could have taken to give the applicant any additional 
opportunity to put her position and her rationale for it, to them. 
 
Pursuant to s. 77(d) of the Act, the Commission is required to consider any other matters which may be relevant to deciding whether the dismissal was 
harsh, unjust or unreasonable.  It is clear that the applicant’s perceptions about the reasons given to her for her relocation to Townsville, were the trigger 
for events that lead to her dismissal, I have given consideration to whether that decision and the manner in which it was communicated to the applicant 
was reasonable and well founded.  I have also given consideration to whether the applicant’s suspicions that the decision to transfer her was part of an 
overall campaign to destabilise her and cause her to feel insecure, were reasonable and well founded. 
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For reasons outlined above, I am reasonably satisfied that the applicant’s conduct in tape recording conversations with other officers, and making entries 
in her diary about their attitude was unreasonable and caused genuine concern among a number of officers.  This resulted in the respondent having a 
genuine operational requirement to move the applicant to the Townsville Station.  Further, there is no basis upon which I could be satisfied as to the 
applicant’s contention that  OIC Luck or any other QAS manager was involved in a campaign to generate such views.  It is more probable that upon 
becoming aware that OIC Biles did not want to work with the applicant, and also being aware that another Officer had made such a request at the 
suggestion of the applicant, that OIC Luck quite properly set out to speak with other officers to ascertain the most appropriate course of action with 
respect to the rostering of the applicant. 
 
It is true that OIC Luck and AM Skerman, could have acted at an earlier point, to clarify what had been said to the applicant about the reason for her 
roster change and relocation to Townsville Station.  Both were very clear in their evidence that they had not made the statements attributed to them by the 
applicant.  The applicant had put her contentions about the statements in writing and made them verbally, and it is arguable that either officer could easily 
have told her that the statements had not been made.  However, in considering the evidence overall, it is clear that the applicant was distressed and angry 
and that OIC Luck was having some difficulty dealing with the manifestations of that distress and anger.  The applicant persisted in attempting to tape 
record every conversation with OIC Luck in the face of his advice to her that he was uncomfortable with this and needed to seek advice about his 
position.   Further, the applicant was insisting that the alleged statement be retracted in writing.  The tape recordings of various meetings also indicate that 
the applicant’s demeanour was aggressive and argumentative.   
 
It is also clear that the applicant was in the habit of making direct contact with any officer whom she believed had made comments about her, and that 
this had caused serious problems for the respondent, and the officers who had been contacted.  In all of the circumstances, it is understandable that both 
OIC Luck and AM Skerman responded to the applicant in the way that they did, rather than entering into a debate with her about specifically who would 
and would not work with her. 
 
As a result of what must have been very difficult and unusual circumstances confronting OIC Luck, I am not prepared to draw any negative inference 
about his failure to formally advise the applicant prior to 23 March, that it was not the case that no-one wanted to work with her.  I am also satisfied that 
OIC Luck made reasonable attempts to address the applicant’s concerns about the impact of her roster change, as evidenced by his e-mail to her.  For 
similar reasons, I am not prepared to view AM Skerman’s failure to provide similar advice to the applicant in a negative light.   
 
In any event, I am reasonably satisfied that the entirely understandable failure on the part of OIC Luck and AM Skerman to clarify this issue with the 
applicant, was rectified by the meeting conducted with the applicant by RED Kirby, at 2145 hours on Friday 23 March.  If there was any reasonable basis 
for the applicant to assert that she had a genuine concern that no-one wanted to work with her prior to the meeting of 2145 hours on Friday 23 March 
2001, there was no reasonable basis for her to maintain the concern after that meeting. 
 
An important matter raised on behalf of the applicant, is the contention that the conduct which lead to her dismissal was stress related, and that the 
respondent failed to take this into consideration in deciding to dismiss her.  I accept that workplace stress is a serious issue and that QAS was obligated 
by its own policies to take account of the impact of stress on the applicant’s conduct. 
 
However, I am unable to be reasonably satisfied that the conduct of the applicant in refusing to work in accordance with her roster was motivated by 
stress.   I am also unable to be reasonably satisfied that there was a failure on the part of the respondent to take this into consideration in deciding to 
dismiss the applicant. There is no direct evidence that the applicant was affected by a stress-related condition at the time of her refusal to work in 
accordance with her roster between 21 and 24 March 2001.  While the applicant does undoubtedly suffer from a psychological condition, which impacts 
on her behaviour from time to time, I am unable to be satisfied that her behaviour was so impacted during the period from 21 to 24 March.  I am also 
unable to be satisfied that the applicant was suffering any depressive episode during that period. 
 
In my view, the evidence clearly shows that the applicant was motivated by anger because of the perceived injustice of her relocation to Townsville 
Station.  The applicant was also motivated by a desire to make OIC Luck retract a statement she believed he had made to her.  While the applicant did 
make repeated references to her health and her stress levels, at no time did she suggest to the respondent that she was physically or psychologically 
unable to perform work.  In fact the applicant made it clear that she was able to perform work, but on her terms, as a single officer.  Further, the applicant 
actually performed work with Officer Hurle during this period, with no apparent adverse effects on her health.   
 
No attempt was made by the applicant to contact or see her doctor or her psychiatrist during the period of her refusal to perform work in accordance with 
her roster. Rather, the applicant made repeated references to her solicitor, and the need to seek direction from him.  The medical certificate obtained by 
the applicant states that she was suffering from stress on 29 March 2001.  In my view, it is more probable than not, that any stress the applicant suffered 
at this time, was brought about by her own unreasonable conduct, and the resulting disciplinary action that this conduct had generated. 
 
It is true that the applicant was subject to a “Management of Diminished Performance” process upon her move from Home Hill to Townsville.  It was 
contended for the applicant that QAS had failed to follow through with this process and to implement key recommendations of a report commissioned by 
QAS into a number of grievances raised by the applicant.  In this regard, I accept the argument for the QAS and the evidence, which clearly demonstrates 
that the recommendations were not able to be fully implemented because of the applicant’s unreasonable demands.  For example, the applicant would not 
meet to discuss the recommendations until QAS agreed to transport a witness which she desired to have at the meeting, from Caloundra to Townsville.  
The applicant also refused reasonable alternatives offered by QAS such as another witness of the applicant’s choosing being present at the meeting, and 
the Caloundra based witness being present by telephone link.  I also accept that the respondent could not have made contact with the applicant’s 
psychiatrist without her permission, and that the respondent’s capacity to obtain that permission was impacted by the applicant’s conduct.   
 
I am reasonably satisfied, that Dr FitzGerald considered all available information in relation to the applicant, before making the decision to dismiss her.  
In my view, given the conduct of the applicant, the respondent was entitled to summarily dismiss the applicant at any time during the period from 21 to 
24 March, and subject to compliance with the types of considerations in s. 72 of the Act, such as warning the applicant that if she did not comply with the 
direction she would be summarily dismissed.  Clause 2.1 of the Ambulance Service Employees’ Award – State, which was tendered by Mr Murdoch, 
indicates that an employee may be summarily dismissed because of misconduct. 
 
Mr Murdoch mounted a strong argument that the provision of procedural fairness, and the opportunity to respond to the applicant, would have been a 
futile exercise, given the grave breaches of the applicant’s employment contract, and her history of dysfunction within QAS.  Mr Murdoch referred to a 
line of case law dealing with circumstances in which summary dismissal is open to an employer.  These cases establish that summary dismissal is 
justified when an employee wilfully or deliberately flouts an essential condition of the contract of employment (North v TV Corp 11 ALR 599 at 609 per 
Smithers and Evatt JJ); disobeys a lawful instruction which has been reinforced over a short period of time (Stephens v Barrie Charles Holdings Pty Ltd 
157 QGIG 138 at 143 per Fisher C);  engages in acts of insubordination which go to the heart of the employment contract (Byrnes v Treloar (1997) 77 IR 
332 at 336 per Stein J) or is habitually neglectful or definitely refuses to pursue the employer’s lawful policy of business (Adami v Maison de Luxe 
Limited (1924) 35 CLR 143 at 153 per Isaacs ACJ). 
 



 
330  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 5 July, 2002 
 
 
It was also contended by Mr Murdoch that procedural fairness and an opportunity to respond to allegations of misconduct, was provided to the applicant 
during the numerous meetings conducted with her by QAS managers during the period from 21 to 24 March 2002. 
 
Mr Reed mounted an equally strong argument that having instituted disciplinary procedures under Chapter 39 of the QAS Human Resource Management 
Policy Manual, it was fair that QAS should be held to those procedures.  It was further contended by Mr Reed that the actions of the respondent had 
created a legitimate expectation on the part of the applicant, that the procedure would be followed, and that this expectation had been breached: Attorney-
General for the State of New South Wales v Quin (1990) 170 CLR 1 at 20 – 21 per Mason CJ.  Thus the applicant had a legitimate expectation that she 
would have the opportunity to respond to the charge in writing; and to have a hearing, during which she would be given an opportunity to defend herself 
against the allegations of misconduct. 
 
It is clear from the evidence of Dr FitzGerald and Exhibit A 14, that a decision was taken to cease the disciplinary procedure and summarily dismiss the 
applicant, because it was believed that to provide her with a hearing in relation to the charge would be divisive and disruptive to the operations of the 
Townsville District.  It is also clear that what Dr FitzGerald described as a “history of dysfunction” on the part of the applicant, was a significant factor in 
this assessment.  After hearing evidence of that history, I can well understand the decision taken by Dr FitzGerald.  It is clear that the applicant has 
engaged in conduct which is in my view, inexcusable.  This conduct includes leaving a message on the answering machine of a colleague which caused 
great distress and had the potential to also distress his wife and family (Exhibit R 49 Attachment BR 1) and a vitriolic letter to RED Kirby, which 
notwithstanding the applicant’s efforts at justification, is entirely inappropriate and incapable of justification.  
 
The applicant attempted to justify the message left on the colleague’s answering machine, on the basis that he had breached her confidence.  Given the 
seriousness of the information she had relayed to him; the implications of that information for QAS; and his then role as a counsellor, it is entirely 
understandable that the colleague did relay the information to more appropriate persons to be dealt with. 
 
However, while I understand the reasons for Dr FitzGerald’s decision, I find the argument put by Mr Reed more compelling.   Quite simply, in the face of 
misconduct which would have justified summary dismissal, QAS did not dismiss the applicant.  Rather, RED Kirby acting with the authority given to 
him under Chapter 39 of the QAS Human Resources Policy Manual, embarked on a process which in my view, created a legitimate expectation on the 
part of the applicant that certain steps would be taken by QAS, in relation to the charge against her.  
 
In all of the meetings with the applicant during the period from 21 to 24 March, nowhere was she told that failure to comply with a lawful and reasonable 
direction would result in her summary dismissal.  If the respondent purported to rely on the procedure it had already followed as being sufficient to meet 
the requirements of s. 77 of the Act, then at very least, the applicant should have been told at the point of refusal to perform her duties as required, that 
continuation of that refusal would result in her summary dismissal. 
 
Rather, the applicant was told that failure to comply with such a direction would result in the Disciplinary Procedure under Chapter 39 of the QAS 
Human Resource Policy Manual being invoked against her.  A copy of the disciplinary procedure was provided to her with the formal charge, thereby 
strengthening the applicant’s expectations about the manner in which her conduct was to be dealt with.  
 
The fact that the disciplinary process provides for dismissal as a possible outcome, does not assist the respondent’s argument at all.  The procedure 
provides for dismissal only after a number of steps have been carried out, including a hearing of the charges and an opportunity for the person charged to 
provide a defence.  There is nothing in the procedure to alert a person charged under it that the QAS Commissioner may over-ride the processes therein at 
any point and summarily dismiss that person.  It was not contended for the applicant that the QAS Commissioner did not have the right to take this 
action.  What was contended was that to take this action without at least warning the applicant, was unfair.  I agree with this proposition.   
 
I find that there was some unfairness in the dismissal of the applicant.  In my view, this unfairness was technical in nature and related to the procedural 
aspects of the dismissal.   I am satisfied that the dismissal of the applicant was not substantively unfair.  The scheme of s. 77 of the Act is that the 
elements of procedural and substantive fairness are given equal weight.  The President has previously identified the right to defend allegations, as it was 
then encapsulated within s. 292(1) of the Industrial Relations Act 1990 as a right of value.  The President has also referred to the right to defend against 
allegations as also including a right to mitigate:  Andrew William Barker v Park Regis Hotels and Resorts Group (1994) 149 QGIG 368 at 370. 
 
The applicant has been denied an important right, and in my view, is entitled to a remedy to compensate for the loss of that right.  In coming to this view, 
I have considered the length of the applicant’s service and the difficulties she has suffered in both her personal and professional life.  These matters might 
have provided the applicant with some basis to mitigate her situation, had the formal Disciplinary Process been proceeded with.  This is the case, 
notwithstanding that I am also of the view that had the applicant’s misconduct been dealt with under the Disciplinary Procedure in Chapter 39 of the 
Human Resources Policy Manual, her dismissal at the end of that process would have been inevitable. 
  
Remedy  
 
In determining an appropriate remedy in the circumstances of this case, I have come to the view that reinstatement and re-employment are not 
practicable.  I have reached this view after considering the evidence of the applicant’s psychiatrist, which was that it would not be beneficial for the 
applicant to return to employment with QAS and that this would be counter productive for both parties.  I am also of the view that all of the evidence 
demonstrates a break down in the relationship between the applicant and senior managers of QAS in the region to which she seeks to be reinstated, and a 
total lack of trust on both sides.   
 
Further, the applicant has engaged in misconduct which constitutes a fundamental breach of her contract of employment and which had serious 
implications for the provision of ambulance services to the people of Townsville.  During the hearing in relation to this application, the applicant has not 
demonstrated any comprehension of the seriousness of her conduct or its implications, and has consistently maintained that it was appropriate and 
justified.   
 
Where the Commission considers that reinstatement is not practicable, under s. 79, the Commission may order the employer to pay the employee an 
amount of compensation decided by the Commission.  Given the findings I have made in this case, I have determined to award the applicant a nominal 
amount of compensation to cover the period which would have elapsed had her misconduct been dealt with under the Disciplinary Procedure in Chapter 
39 of the Human Resources Policy Manual.   
 
The applicant was charged with misconduct on 24 March 2001.  Under the Disciplinary Procedure, the applicant had fourteen days to respond to the 
charge.  In my view, a reasonable time for consideration of that response would have been a further seven days.  A hearing in relation to the charge, given 
the duration of the hearing of this case, could reasonably have been conducted in a fourteen day period.  Pursuant to paragraph 3927 of the Procedure, the 
applicant would have been entitled to an appeal.  However, paragraph 3927 also provides that the punishment of dismissal may take place immediately, 
notwithstanding that an appeal has been lodged. 
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Accordingly, I have determined that had the applicant been dealt with in accordance with the Disciplinary Procedure laid down in Chapter 39 of the QAS 
Human Resources Policy Manual, she would have remained in employment for a further five weeks, from the date she was charged under that procedure 
– 24 March 2001.  Pursuant to s. 79 of the Act, I have decided that five weeks wages is an appropriate amount of compensation for the applicant in all of 
the circumstances of this case.  However, by virtue of s. 79(3), the Commission is required to take into account any amount paid to the employee by the 
employer on the dismissal. 
 
In this case, the evidence shows that the applicant was on rostered days off and sick leave for the period from 24 March to her dismissal on 4 May 2001.  
Further, the applicant was paid notice on termination.  Taking these payments into account, the loss to the applicant of wages which would have been 
paid had the Disciplinary Procedure been followed, has been offset by the amounts already paid to her both prior to and after her dismissal. 
 
Accordingly, I have decided to make no order as to compensation.  In the circumstances, I dismiss the application. 
 
Dated this twenty-fourth day of June 2002. 
 
I.C. ASBURY, Commissioner. 
 
 
 
 
Released:  25 June 2002 

 Appearances:– 
Mr R. Reed (directly instructed) with him Ms V. Semple of the Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Queensland Branch, Union of Employees 
for the Applicant. 
Mr C Murdoch of Counsel, instructed by Ms R. Nicholson of Crown Law for the 
Respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 125 – application for amendment 
 

AgForce Queensland Industrial Union of Employers AND The Australian Workers’ 
Union of Employees, Queensland (No. B391 of 2001) 

 
SHEARING INDUSTRY AWARD – STATE 

 
PRESIDENT HALL  5 June 2002 
COMMISSIONER EDWARDS 
COMMISSIONER THOMPSON 
 

AMENDMENT 
 

THIS matter coming on for hearing before the Full Bench of the Commission at Brisbane on 29 March, 2 May, 19 June, 16 and 30 July, 20 August, 8 
November 2001, 10 and 15 April, 14 and 29 May and 5 June 2002, this Commission orders that the said Award be amended as follows from 24 June 
2002: 
 
1. By deleting clause 2.7 (Preference) and inserting the following in lieu thereof: 

 
“2.7 Union Encouragement 

 
This clause gives effect to s. 110 of the Industrial Relations Act 1999 in its entirety. Consistent with s. 110 a Full Bench of the Queensland Industrial 
Relations Commission has issued a Statement of Policy on Union Encouragement (reported 165 QGIG 221) that encourages an employee to join and 
maintain financial membership of The Australian Worker’s Union of Employees, Queensland. 

 
At the point of engagement, an employer to whom this Award applies shall provide employees with a document indicating that a Statement of Policy 
on Union Encouragement has been issued by the Queensland Industrial Relations Commission, a copy of which is to be kept on the premises of the 
employer in a place readily accessible by the employee. 
 
The document provided by the employer shall also identify the existence of a clause in this Award encouraging membership with The Australian 
Workers’ Union of Employees, Queensland. 

 
 2.7.1 Union Delegates 
 

(a) Delegates and job representatives of The Australian Workers’ Union of Employees, Queensland have a role to play within a workplace.  
The existence of accredited delegates and/or job representatives of The Australian Worker’s Union of Employees, Queensland is 
encouraged. 

 
(b) The employer shall not unnecessarily hinder accredited delegates and/or job representatives of The Australian Workers’ Union of 

Employees, Queensland in the reasonable and responsible performance of their duties. 
 

2.7.2 Deduction of Union Fees 
 

Where arrangements can be entered into, employers are encouraged to provide facilities for the deduction and remittance of The Australian 
Workers’ Union of Employees, Queensland membership fees for employees who signify in writing to their employer, their desire to have such 
membership fees deducted from their wages.”. 
 

2. By deleting clause 3.2 (Wages) and inserting the following in lieu thereof: 
 

 “3.2  Wages 
 
 3.2.1 Rates for Shearing – 
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The minimum rates for shearing to be paid to employees shall be as follows: 
 

(a) if rations “not found” – 
 

For flock sheep (wethers, ewes, lambs) $183.65 per 100. 
 
For rams (other than special stud rams) and for ram stags, double that rate for flock sheep ($367.30). 
 
For stud ewes and their lambs (other than special studs) one and a-quarter times the rate for flock sheep ($229.56). 

 
For double fleeced sheep (as defined), one and a-third times the rate for flock sheep ($244.87). 
 
For special studs as specially agreed, but so that if the engagement be per day the rate shall not be less than seventy-five per cent of the rate 
for flock sheep ($137.74) per day, with Cook and rations and shearing requisites found. 
 
The employer shall charge the employee at not more than cost price, with carriage only added for all combs, cutters and shears supplied by 
the employer. 

 
(b) If rations “found” – 

 
The rates abovementioned less $17.52 per day. 

 
(c) Except that where work continues beyond the normal lunch break on the day of a cut-out payment shall be made for four runs. 

 
3.2.2 Rates for Crutching – 

 
(a) Piecework rates – if “not found”: 

 
  Per 100 at Sheds 

(including 
experting and 

grinding 
allowance) 

Per 100 at Sheds 
(excluding 

experting and 
grinding 

allowance) 

Per 100 other than 
at Sheds (including 

experting and 
grinding allowance) 

Per 100 other than 
at Sheds (excluding 

experting and 
grinding allowance)

  $ $ $ $ 
      
(i) Full crutching (as defined) 52.53 50.94 

 
45.29 43.91 

 
(ii) 

 
All other crutching 

 
41.66 

 
40.40 

 
36.23 

 
35.13 

 
(iii) 

 
For wigging or ringing 

 
19.93 

 
19.32 

 
19.93 

 
19.32 

 
(iv) 

 
For either wigging or ringing in addition to
crutching 

 
5.43 

 
5.27 

 
5.43 

 
5.27 

 
(v) 

 
For wigging and ringing and polling 

 
40.94 

 
39.70 

 
40.94 

 
39.70 

 
(vi) 

 
For wigging and ringing 

 
32.61 

 
31.62 

 
32.61 

 
31.62 

 
(vii) 

 
For wigging and ringing in addition to
crutching – crutching rate plus 

 
9.06 

 
8.78 

 
9.06 

 
8.78 

 
(viii) 

 
For cleaning the belly of any ewe above the
teats (not more than two blows of the
handpiece or shears) – crutching rate plus 

 
4.53 

 
4.39 

 
4.53 

 
4.39 

 
In addition to the payments per 100 contained in this clause an allowance of $6.00 per person per day shall be paid for the lack of amenities 
when crutching is performed other than at sheds. 
 
Per day – If “not found”: 

 
(a) If the engagement be per day – $139.46 per day 

 
Per day – If “found”: 

 
(b) The rates prescribed above less $17.52 per day. 

 
3.2.3 Rates for Shed Hands –  
 

(a) The minimum rates for Adult Shed Hands and generally useful employees (with 65 days or more experience) at the shearing or crutching, 
to be paid to employees shall be as follows: 
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Classification Total Rate per Run 
$ 

Adults  
 
With 65 days or more experience as a Shed Hand 
 

 
31.97 

With less than 65 days experience as a Shed Hand 30.45 
 
Juniors 

 

 
(i) 18-20 years (90%) 

 

 
 with 65 days or more experience as a Shed Hand 
 

 
28.77 

 With less than 65 days experience as a Shed Hand 27.41 
  
(ii) Under 18 years (70%)  
 
 with 65 days or more experience as a Shed Hand 
 

 
22.38 

 With less than 65 days experience as a Shed Hand 21.32 
 

(b) Shed Hands shall be paid by the run provided that: 
 

(i) A minimum payment for two runs shall be made on any one day on which the employee attends for duty, except on the day of a cut-
out where the minimum payment shall be as for four runs; 

 
(ii) Further, if sheep are voted wet at the commencement of the third or fourth run, then they shall be paid for all completed runs on that 

day together with the run due to commence or partly completed at the time the sheep are voted wet; 
 
(iii) The minimum payment of two runs per day prescribed herein shall not apply where an employee is not required to attend for work 

because of wet weather, provided that the employee is advised on each preceding day that attendance will not be required, or if 
advised by the employer of a starting time more than 24 hours hence. 

 
(c) Not more than one Junior shall be employed at Junior rates to every three Adult Shed Hands: 

 
Provided that in small sheds the employer may be permitted to employ one Junior conditionally on an Adult Shed Hand being also 
employed: 
 
Provided further, that in sheds where two or less Shearers are employed it shall be permissible for a Junior doing Shed Hand's work to be 
employed without an Adult Shed Hand also being employed. 

 
3.2.4 Rates for Wool Pressing 

 
The minimum rates for pressing greasy wool to be paid to employees shall be as follows: – 

 
(a) Piecework  – 

 
If rations “not found”: 

 Total Rate 
per Bale 

$ 

Total Rate 
per kg 

c 
 
(i) Pressing by Hand 

 
13.51 

 
8.8648c 

 
(ii) Pressing by Power 

 
9.01 

 
5.9121c 

 
The weights mentioned are the net weight of the wool. 

 
For weighing and branding bales, 22c per bale additional. 
 
The rates for stacking shall be by mutual arrangement. 
 
Where scales are available all piecework wages for wool pressing shall be determined by the net weight of the wool: 
 
Provided that if the total sum which the Wool Presser would receive under these rates amounts to less than $46.72 per run multiplied by 
the number of runs that a time work employee would have been paid for, the employer shall pay the deficiency to the employee. 

 
(b) Time Work  – 

 
The minimum rate to be paid to Wool Pressers shall be a weekly rate of (“not found”) at a per run rate as follows: 

 
Total Rate (Per Run)………………… …………………………………….$46.72 

 
Provided that where a Wool Presser engaged at time work rates would have earned more at a particular shearing than the minimum 
calculation (by multiplying the per run rate by the number of runs he/she would have been paid for) if he/she had been engaged at 
piecework rates, then he/she shall be paid off at the piecework rates pursuant to clause 3.2.4(a)(i) and (ii) respectively. 
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(c) If rations “found” – 
 

The rates abovementioned less $17.52 per day. 
 

(d) Additional Penning-up Duties – 
 

Where a Wool Presser is required to undertake penning-up duties in addition to Wool Pressing, such employee shall be entitled to the 
additional payment of $5.31 for every 100 sheep penned-up where such duties are undertaken, with a minimum payment of $37.17 per 
day.  This rate shall not be used in the calculation of any appropriate overtime rates. 

 
3.2.5 Rates for Cooks and Cooks’ Offsiders 

 
(a) The minimum rates to be paid to employees for acting as Cook in connection with shearing or crutching operations shall be $11.52 per 

day (“found”) for every person excepting himself or herself for whom the employee cooks, but, if the total amount which the Cook would 
receive under this clause for the term of the employment amounts to less than $149.75 per day (“found”) for the work after paying the 
necessary Offsiders, the employer shall pay the deficiency to the employee.  A Cook engaged for a half day shall be paid 50% of the 
applicable rate per day (“found”) for every person for whom the employee cooks. 

 
(b) A Cook’s Offsider shall be paid by the Cook at the rate of not less than two-fifths of the rate paid to the Cook, and where two Offsiders 

are employed not less than half the rate paid to the Cook, to be equally divided between them, per person, per week fixed by the 
Agreement, but in any case the weekly wage shall be made up to a minimum of $502.90 per week. 

 
(c) The Cook and any Cook’s Offsider shall be entitled to keep or to dispose of any of the tallow. 

 
(d) For the purpose of complying with the WorkCover Queensland Act 1996 and any other Act requiring deductions from the employee’s 

wages by the employer, the Cook and any Cook’s Offsider shall be regarded as the employees of the owner, or where shearing is being 
done by contract, of the contractor. 

 
(e) Cooks may be engaged per half day.  On the day prior to the commencement of shearing or crutching should the Cook be required to 

prepare the evening meal or clean and prepare the kitchen for a normal start on the proceeding day, payment will be made at 50% of the 
appropriate daily or piecework rate. 

 
(f) On the day of cut-out a Cook will be guaranteed 50% of the appropriate daily or piecework rate.  However, should shearing proceed after 

the normal midday meal break a full day’s wages will be payable. 
 

3.2.6 Calculation of Mess Account – All Personnel 
 

All personnel shall be included in the calculation of the mess account where such personnel are eating in the mess. 
 

For the purposes of this clause “personnel” shall include Contractors, Overseers, Shearers, Shed Hands, Wool Pressers, Cooks, Cooks’ 
Offsiders, Classers, Station Hands, Station Owners and Station Managers. 

 
3.2.7 Mess and Cook Charge 

 
In the case of suburban shearing operations no deduction shall be made from the wages of any employee where mess and cook are not 
provided. 

 
3.2.8 The Award rates shall be adjusted in accordance with Schedule 5. 

 
3.2.9 The rates of pay in this Award are intended to include the arbitrated wage adjustment payable under the 1 September 2001 Declaration of 

offset against any equivalent amount in rates of pay received arbitrated by employees whose wages and conditions of employment are 
regulated by this Award which are above the wage rates prescribed in the Award.  Such payments include wages payable pursuant to General 
Ruling and earlier Safety Net Adjustments.  [Disputed cases are to be referred to the President.]  This wage adjustment may be certified 
agreements, currently operating enterprise flexibility agreements, Queensland workplace agreements, award amendments to give effect to 
enterprise agreements and overaward arrangements.  Absorption which is contrary to the terms of an agreement is not required.   

 
Increases made under previous State Wage Cases or under the current Statement of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated wage adjustments. 

 
3.2.10 Divisional and District Parities 

 
In addition to the rates hereinbefore prescribed all employees shall be paid the following extra rates: 

 
Southern Division – Western District – $1.05 per week in addition to the rates prescribed. 

 
Northern Division – Eastern District – $1.05 per week in addition to the rates prescribed. 
 
Northern Division – Western District – $3.25 per week in addition to the rates prescribed.”. 

 
3. By deleting clause 3.3.3(b) (Definitions) and inserting the following in lieu thereof: 

 
“(b) ‘Eligible Employee’ means an employee engaged at a shearing or crutching.”. 

 
4. By renumbering existing clauses 3.4.1 to 3.4.5 inclusive as 3.4.2 to 3.4.6 inclusive. 

 
5. By inserting a new clause 3.4.1 as follows: 
 
 “3.4.1 ‘Amenities Allowance’ – 
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In addition to the rates of pay prescribed by this Award, an allowance of $6.00 per day shall be paid to each employee engaged at a crutching 
other than at a shed in compensation for the lack of amenities.”. 

 
6. In clause 3.5.1 (Breakdown of Machinery): 
 

(a) by deleting from paragraph (a) the amount of “$111.94” and inserting “$121.81” in lieu thereof; 
 

(b) by deleting from paragraph (b) the amount of “$113.99” and inserting “$119.62” in lieu thereof. 
 
7. By inserting a new clause 3.7 (Experting and Grinding) as follows: 
 
 “3.7  Experting and Grinding 
 

3.7.1 An employer shall be entitled to deduct the experting and grinding allowance specified in Schedule 5 to this Award from the wages of an 
employee where the following has occurred: 

 
(a) the employer and the employee have agreed, in writing, that an Expert engaged pursuant to the provisions of the Federal  Woolclassers’ 

Award 1999 will actually undertake the experting and grinding duties associated with shearing for, and on behalf of, the employee 
concerned; and 

 
(b) the written agreement referred to at (a) above is entered into between the employee and the employer prior to the commencement of 

shearing. 
 

3.7.2 In the case of crutching, the employer shall be entitled to pay the rates prescribed at clause 3.2.2(a) (i.e. those that are exclusive of experting 
and grinding allowance) where the requirements of this clause have been met.  

 
3.7.3 In all cases, a copy of the aforementioned written agreement shall be kept by the employer in accordance with s. 366(1)(c)(vi) of the Industrial 

Relations Act 1999.”. 
 
8. In clause 5.2 (Statutory Holidays): 

 
(a) by numbering the first four paragraphs as clauses 5.2.1 to 5.2.4 inclusive; 

 
(b) by numbering the fifth and sixth paragraphs as clause 5.2.5; 

 
(c) by numbering the last paragraph as clause 5.2.6. 

 
9. By deleting the reference to “Schedule 4” in the third paragraph of clause 6.3.11 (Learners) and inserting “Schedule 6” in lieu thereof. 
 
10. By deleting clause 6.5 (No Extra Claims – 12 Months) 
 
11. In Schedule 1 to the Award: 
 

(a) by deleting item 2 and inserting the following in lieu thereof: 
 

“2. ‘Double fleeced’ means a sheep not shorn by the expiration of 15 calendar months from the last shear.”. 
 

 (b) by deleting item 3 and inserting the following in lieu thereof: 
 
  “3 ‘Full Crutching’ means shearing the inside parts of the legs, between the legs, and around and above the tail, and in addition when required– 
 

• removing wool that has been struck by blowfly; and/or 
• lifting the bottom leg and shearing the leg prior to turning the sheep to complete the shearing around and above the tail; and/or 
• giving up to two blows above the tail.”. 

 
12. By deleting Schedule 5 and inserting the following in lieu thereof: 
 

“SCHEDULE 5 
 

SHEARING INDUSTRY WAGES FORMULAE 
 

Shearers Formula 
     $ 
Total Base Rate (including safety net adjustments) ..................................................................................................444.10 
Plus 20% piecework allowance – total base rate x 20% .............................................................................................88.82 
Plus 23% casual loading – total base rate x 23% ......................................................................................................102.14 
Plus shearing industry allowance ..............................................................................................................................170.20 
delays for wet weather ..................................................................................................................................31.10 
travelling .......................................................................................................................................................49.10 
isolation.........................................................................................................................................................60.00 
rations............................................................................................................................................................30.00 
 
Total ...........................................................................................................................................................................805.26 

 
Rates per 100 conversion – divide Total by 5 ...........................................................................................................161.05 
Plus disability allowance ...............................................................................................................................................1.00 
Plus allowance for combs and cutters .........................................................................................................................13.60 
Plus Handpiece allowance .............................................................................................................................................2.50 
Plus experting and grinding allowance..........................................................................................................................5.50 
Total Rate per 100......................................................................................................................................................183.65 
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Crutching Rates 
 

Form of Crutching 
(calculated as a percentage of the 

per 100 shearing rate minus 
the handpiece allowance) 

Per 100 Rate 
(including experting and 

grinding allowance) 
 

Per 100 Rate (excluding 
experting and grinding 

allowance) 
 

 $ $ 
 
Full crutching at sheds: 29% of shearers rate per 100 

 
52.53 

 
50.94 

 
All other crutching at sheds: 23% of shearers rate per 100 

 
41.66 

 
40.40 

 
Full crutching other than at sheds: 25% of shearers rate per 100 

 
45.29 

 
43.91 

 
All other crutching other than at sheds: 20% of shearers rate per 100 

 
36.23 

 
35.13 

 
Wigging or Ringing: 11% of shearers rate per 100 

 
19.93 

 
19.32 

 
Wigging and Ringing and Polling: 22.6% of shearers rate per 100 

 
40.94 

 
39.70 

 
Wigging or Ringing in addition: 3% of shearers rate per 100 

 
5.43 

 
5.27 

 
Wigging and Ringing: 18% of shearers rate per 100 

 
32.61 

 
31.62 

 
Wigging and Ringing in addition: 5% of shearers rate per 100 

 
9.06 

 
8.78 

 
Cleaning Bellies: 2.5% of shearers rate per 100 

 
4.53 

 
4.39 

 
 
Lack of amenities allowance - $6.00 per day 
 
Daily Rate Handpiece provided by employees 
 $ 
Not Found: daily rate x Shearers rate per 100 divided by old 
Shearers rate per 100.........................................................................................................................................................139.46 
Found: Not Found rate less found deduction ...................................................................................................................121.94 
 
Learners Per Run 
 $ 
Inexperienced adult shed hand rate .................................................................................................................................... 30.45 
Experienced adult shed hand rate ....................................................................................................................................... 31.97 
 
Combs and Cutter Allowance Per Week 
 $ 
62.25% of shearers combs and cutters allowance ................................................................................................................8.47 
 
Shearing Cook’s Formula 
 $ 
Total Base Rate (including safety net adjustments) ......................................................................................................... 447.32 
Plus 23% casual loading ................................................................................................................................................... 102.88 
Plus 20% long hours allowance.......................................................................................................................................... 89.46 
Plus shearing industry allowance ..................................................................................................................................... 109.10 
 • travelling.........................................................................................................................................49.10 
 • isolation/discomfort ........................................................................................................................60.00 
 
Total ..................................................................................................................................................................................748.76 

 
Daily rate – Total divided by 5.........................................................................................................................................149.75 
 
Per Person per day rate: daily rate divided by 13...............................................................................................................11.52 
 
Shed Hands (Adults) Formula 
 
With Less than 65 days working experience $ 
 
Total Base Rate (including safety net adjustments) .........................................................................................................381.16 
Plus 23% casual loading – total base rate x 23% ...............................................................................................................87.67 
Plus shearing industry allowance .....................................................................................................................................140.20 
 • delays for wet weather.................................................................................................................... 31.10 
 • travelling......................................................................................................................................... 49.10 
 • isolation/discomfort ........................................................................................................................ 60.00 
 
Total ..................................................................................................................................................................................609.03 
Per run – Total divided by 20 .............................................................................................................................................30.45 
 
With more than 65 days working experience $ 
 
Total Base Rate (including safety net adjustments) .........................................................................................................405.83 
Plus 23% casual loading – total base rate x 23% ...............................................................................................................93.34 
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Plus shearing industry allowance .....................................................................................................................................140.20 
 • delays for wet weather.................................................................................................................... 31.10 
 • travelling......................................................................................................................................... 49.10 
 • isolation/discomfort ........................................................................................................................ 60.00 
 
Total ..................................................................................................................................................................................639.37 
Per Run – Total divided by 20............................................................................................................................................31.97 
 
Shed Hands (Juniors) 
 
18 to 20 years  Per Run 
     $ 
 • with 65 days or more experience as a shed hand – 90% of equivalent adult rate ...............................................28.77 
 • with less than 65 days experience as a shed hand – 90% of equivalent adult rate ..............................................27.41 
 
Under 18 years 
 
 • with 65 days or more experience as a shed hand – 70% of equivalent adult rate ............................................... 22.38 
 • with less than 65 days experience as a shed hand – 70% of equivalent adult rate .............................................. 21.32 
 
Wool Pressers Formula 
 
 Piecework Timework 
 $ $ 
Total Base Rate (including safety net adjustments) ................................................................................... 542.43 621.29 
Plus 20% piecework allowance .................................................................................................................. 108.49 - 
Plus 23% casual loading ............................................................................................................................. 124.76 142.90 
 
Plus shearing industry allowance ............................................................................................................... 170.20 170.20 
 • delays for wet weather..................................................................................................... 31.10 
 • travelling.......................................................................................................................... 49.10 
 • isolation/discomfort ......................................................................................................... 60.00 
 • rations .............................................................................................................................. 30.00 
 
Total ............................................................................................................................................................945.88 934.39 
Per run – Total divided by 20 ............................................................................................................................................. 46.72 
 
By hand per bale – total divided by 70......................................................................................................... 13.51 
By hand per kilo – rate divided by 152.4 ....................................................................................................... 0.088648 
By power per bale – by hand per bale x 2/3 ................................................................................................... 9.00667 
By power per kilo – rate divided by 152.4 ..................................................................................................... 0.05910 
 
Additional Rates 
 Per Day 
 $ 
Found Deduction – Cook’s per person per day rate plus $6.00 for rations ................................................. 17.52 
 
Breakdown Allowance – old rate x shearers rate per 100 divided by old shearers rate per 100: 
 • not found, handpiece not provided............................................................................................... 121.81 
 • found, handpiece not provided ..................................................................................................... 119.62.”. 

 
13. By inserting a new Schedule 6 (Learner’s Certificate) as follows: 
 

“SCHEDULE 6 
LEARNER’S CERTIFICATE 

(To be presented at each Shearing) 
 

Issued to:…………………………………………………………………………………………………………………………………. 
 

Date Station Average Daily Total Sheep Signature of Owner, 
Manager or Overseer 

Signature of 
Learner 

Age 

 
 
 
 
 
 
 
 
 

      

”. 
Dated 5 June 2002. 
 
By the Commission, 
[L.S.] E. EWALD, 
Industrial Registrar. 

 Operative Date:  24 June 2002 
Amendment – Union Encouragement, Wages, Experting and Grinding 
Released:  25 June 2001 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1990 s. 142 
Industrial Relations Act 1999 s. 713(2) 

 
Queensland Rail 

 
AND 

 
Australian Rail, Tram and Bus Industry Union (Queensland Branch) 

And others 
 

HEALTH AND SAFETY AGREEMENT QUEENSLAND RAIL –  
INDUSTRIAL AGREEMENT  

 
NOTICE OF INTENTION TO RETIRE FROM INDUSTRIAL AGREEMENT 

 
TO:  The Industrial Registrar, Industrial Registry, Level 14, Central Plaza 2, 66 Eagle Street, (corner Creek and Elizabeth Streets), Brisbane 4000, GPO 

Box 373, Brisbane Q 4001. 
 
TAKE NOTICE that Queensland Rail of 305 Edward Street, Brisbane QLD 4000, one of the parties to the industrial agreement made between 
Queensland Rail and the Australian Rail, Tram and Bus Industry Union (Queensland Branch), Amalgamated Society of Carpenters, Joiners, Bricklayers, 
Plasterers, Painters and Decorators of Australasia, Union of Employees, Queensland, Australian Municipal, Administrative, Clerical and Services Union, 
Central and Southern Queensland Clerical and Administrative Branch, Union of Employees, Federated Clerks’ Union of Australia, North Queensland 
Branch, Union of Employees, The Electrical Trades Union of Employees of Australia, Queensland Branch Federated Ironworkers Association of 
Australia (Union of Employees) Queensland Branch, Automotive, Metals and Engineering Industrial Union of Employees, Queensland, Railway Services 
Union, Industrial Union of Employees Queensland, Queensland Nurses’ Union of Employees, The Plumbers and Gasfitters Employees Union of 
Australia, Queensland Branch, Union of Employees, The Association of Professional Engineers, Australia, Queensland Branch, Union of Employees, 
State Public Services Federation – Queensland Branch, Australian Federated Union of Locomotive Engineman – Queensland Branch, Australian Services 
Industrial Union of Employees (Queensland Local Government, Energy, Ports, Information Technology, Social and Community Services Branch) and 
dated 12 December 1995, filed at the registry and given the registered No IA110 of 1995 and that expired on 12 December 1997, will retire from the 
agreement and cease to be a party to the agreement at the expiration of 30 days from the date this notice is filed. 
 
FURTHER TAKE NOTE , that a copy of this notice has also been served on each of the original and any later parties to the agreement. 
 
Signed for: D. DAWES 
Manager Industrial Relations 
 

In the presence of – R. WEBSTER 
 

Filed in the Industrial Registry on:  20 June 2002 
 
E. EWALD, 
Industrial Registrar. 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 – s. 482 – arrangement for conduct of elections 
 

The Bacon Factories’ Union of Employees, Queensland (No. Q23 of 2001) 
 
REGISTRAR EWALD 25 June 2002 
 
Conduct of Election – Prescribed Information – Reasons for Election – Electoral Commission to Conduct Election. 
 

DECISION 
 
On 19 June 2002, The Bacon Factories’ Union of Employees, Queensland lodged in the Registry under section 481 of the Industrial Relations Act 1999, 
the information as prescribed in section 36 of the Industrial Relations Regulation 2000 in relation to the conduct of an election by the Electoral 
Commission of Queensland for the following positions of office:– 
 
Office     Number of Positions Reason for Election 
 
State Councillor/Branch Secretary 
– Kingaroy Branch 1 Term Expired 
– Willowburn Branch 1 Term Expired 
– Canterbury Meats Branch 1 Casual Vacancy 
– Hans Branch 1 Casual Vacancy 
 
Calling of Nominations  
 
Rule 37(d) of the Industrial Organisation’s Rules prescribes inter alia that State Councillors shall be elected by their respective Branches for a period of 2 
years and that each Branch shall conduct its election at the expiry of the term of its sitting Councillor. 
 
Rule 41(b) prescribes that not later than 28 days prior to the Annual General Meeting, each Branch shall conduct its election for Councillor. 
 
The Annual General Meeting has been set for 13 September 2002. 
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Conduct of Election 
 
I have considered the application, the Act and Rules, and I am satisfied that an election is required to be held under the rules for the Offices as set out 
above.  The Organisation’s Rules are affected by s.458 of the Industrial Relations Act 1999.  By virtue of this section the Organisation’s Rules are taken 
to contain the Model Election Rules.  
 
Under section 482 of the Industrial Relations Act 1999, I am making arrangements for the conduct of the election of the above named positions by the 
Electoral Commission of Queensland. 
 
Dated this twenty-fifth day of June, 2002. 
 
E. EWALD, 
Industrial Registrar. 
 
Released:  25 June 2002 
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