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INDUSTRIAL COURT OF QUEENSLAND 
 

WorkCover Queensland Act 1996 – s. 509 – appeal against decision of industrial magistrate   
 

John Robert Grant AND WorkCover Queensland (No. C51 of 2001) 
 

PRESIDENT HALL 8 October 2001 
DECISION 

 
The appellant is an unsuccessful applicant for benefits under the WorkCover Queensland Act 1996.  His application for benefits dated 20 April 2000 was 
rejected by WorkCover in June of that year.  He was advised of the decision by a letter dated 21 June 2000.  By a letter dated 21 November 2000 his 
solicitors sought a statutory review.  The applicant was plainly entitled to seek a statutory review.  The decision to reject his claim for benefits was a 
decision to which Chapter 9 Part 2 of the WorkCover Queensland Act 1996 applied.   
 
The powers of the Review Unit are set out at s. 494(1): 
 
 “The review unit must, within 35 days after receiving the application, review the decision and decide (the ‘review decision’) to – 
 

(a) confirm the decision; or 
 

(b) vary the decision; or 
 

(c) set aside the decision and substitute another decision.”. 
 
Where the Review Unit acts under s. 494(1)(b) or (c) the decision is, by s. 494(5), “taken for this act, other than this part, to be the decision of the 
decision-maker.”.  As a matter of first impression one would have thought that the essential idea was that in varying a decision or substituting another 
decision the Review Unit was standing in the shoes of the decision-maker and making a decision which, henceforth, was to be treated as the decision of 
the decision-maker.  (Save that it might not be reviewed.)   
 
In the present case the Review Unit decided to set aside the decision of the decision-maker and to refer to a Medical Assessment Tribunal the issue 
whether the appellant had suffered an “injury” as defined in Chapter 1 Part 4 of the WorkCover Queensland Act 1996.  The appellant appealed to the 
Industrial Magistrates Court pursuant to s. 498.  He was entitled to do so.  Part 3 Chapter 9 of the WorkCover Queensland Act 1996 applies to “a review 
decision”, see s. 497.  The argument (unsuccessfully) pressed before the Industrial Magistrate and subsequently pressed on the appeal to this Court was 
that having set aside the decision of the decision-maker the Review Unit was required to make a decision of its own which would resolve the question 
whether the appellant had suffered an injury as defined in Chapter 1 Part 4 of the WorkCover Queensland Act 1996.   
 
By s. 437 the decision-maker might have referred the issue to the appropriate Medical Assessment Tribunal.  The determination (to use a neutral word) of 
the Review Unit was therefore a decision which the decision-maker might have made, and a determination which by s. 494(5) might appropriately be 
treated as a decision of the decision-maker.  The express power at s. 494(1)(c) is to “substitute another decision”.  The natural meaning would seem to me 
to be “another decision which the decision-maker might have made”.  I cannot isolate language anywhere within the Act which would confine the 
Review Unit to finally resolving by its own decision whether the appellant had suffered an injury as defined in Chapter 1 Part 4 of the WorkCover 
Queensland Act 1996.  It seems to me not to be odd that there was an appeal to an Industrial Magistrate against a decision of the Review Unit to refer a 
matter to a Medical Assessment Tribunal, whilst there is no appeal against a decision of the (actual) decision-maker to do so.  The decision of the Review 
Unit is both by s. 494(5) “the decision of the decision-maker” and by s. 497 “a review decision”.  A decision by the original decision-maker does not 
have the second characteristic. 
 
Counsel for the appellant (properly) presses that to read s. 494(1)(c) as conferring power to refer a matter to a Medical Assessment Tribunal when the 
original decision-maker had not taken that course, undermined the system of internal reviews and external appeals established by Chapter 9 of the 
WorkCover Queensland Act 1996.  Doubtless inappropriate exercise of such a power might produce such a result.  However, there may well be cases 
where because of the complexity and difficulty of the medical evidence the Review Unit might perfectly properly conclude that the matter should be 
referred to a Medical Assessment Tribunal.  An applicant for benefits aggrieved by such a decision is entitled to test it by way of an appeal to an 
Industrial Magistrate.  Should the Industrial Magistrate be satisfied that the decision to refer the matter to a Medical Assessment Tribunal was 
inappropriately made, s. 506 arms the Industrial Magistrate with ample power to set the decision aside and remit the matter to the Review Unit with a 
direction that the Review Unit determine for itself whether the claimant has suffered an “injury” as defined in Chapter 1 Part 4 of the WorkCover 
Queensland Act 1996.   
 
I dismiss the appeal.   
 
I reserve the question of costs.   
 
Dated this eighth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  8 October 2001 

 Appearances:– 
Ms J. Ryrie instructed by Sciacca’s Lawyers and Consultants for the appellant. 
Mr G. Rhead instructed by WorkCover for the respondent. 
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INDUSTRIAL COURT OF QUEENSLAND 
 

Workplace Health and Safety Act 1995 – s. 164(3) – appeal against decision of industrial magistrate 
 

James Paul Neilands AND CMC Cairns Pty Ltd (No. C49 of 2001) 
 

PRESIDENT HALL 8 October 2001 
 

DECISION 
 

On 3 July 2001 the respondent pleaded guilty to a complaint that in breach of s. 24 of the Workplace Health and Safety Act 1995 it failed to discharge the 
obligation imposed upon it by s. 30(1)(a) of that Act “in that being a person in control of a workplace CMC Cairns Pty Ltd did fail to ensure the risk of 
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injury or illness in the workplace is minimised for persons coming on to the workplace to work.”.  A circumstance of aggravation was raised.  It was 
averred that the breach resulted in grievous bodily harm being occasioned to James Alexander George McAndrew.  After hearing submissions on behalf 
of the complainant and on behalf of the defendant the Acting Industrial Magistrate informed the defendant that he was convicted.  (Neither the transcript 
nor the file forwarded to this Court disclose whether the Acting Industrial Magistrate intended to or did record a conviction.)  His Worship imposed a fine 
of $7,500.  This is an appeal against that sentence.  It is brought pursuant to s. 164(3) of the Workplace Health and Safety Act 1995.  It is common ground 
that in reviewing the Acting Industrial Magistrate’s exercise of the sentencing discretion vested in him by the Workplace Health and Safety Act 1995, this 
Court is restricted by the rule in House v The King (1936) 55 CLR 499 at 504 to 505.  It is unnecessary to set out the well-known passage.  It is sufficient 
to say that the Acting Industrial Magistrate’s ex tempore reasons for decision make manifest that His Worship acted on a wrong principle.  Materially, 
His Worship observed:– 
 
 “I have also indicated previously that in my view, a penalty of 5 per cent of the maximum was an acceptable range for a first offence.  However, I 

can distinguish this case between the last and that is that it would appear that the injured worker himself has had some involvement in the erection of 
the scaffolding which led to his fall.”. 

 
If by that passage the Acting Industrial Magistrate was suggesting that the proper approach, in the case of a first offender, was to set a target maximum of 
5% of the maximum penalty available under the Workplace Health and Safety Act 1995, and to then strike a figure between $0 and that target maximum 
having regard to the nature and quality of the defendant’s conduct and any mitigating or aggravating factors, His Worship was adopting a view of the 
sentencing process which finds no justification in the Workplace Health and Safety Act 1995 or in the Penalties and Sentences Act 1992.  In fairness to 
the Acting Industrial Magistrate I rather think that His Worship was not proceeding on that basis.  The sentence presently attacked on appeal was one of a 
number of sentences imposed on defendants who had appeared before His Worship and who had pleaded guilty on complaints under the Workplace 
Health and Safety Act 1995 on 3 July 2001.  I rather think that the point that the Acting Industrial Magistrate was seeking to make was that having 
accepted 5% of the maximum penalty as an acceptable top of the range penalty in the case of a first offender on one of the guilty pleas, the requirement 
that justice be done between defendants, as well as between a complainant and a defendant, restricted him to the same approach on other guilty pleas on 
the same day.  However, even on that benign view, His Worship erred.  It is not a legitimate approach to select as the upper benchmark a discounted 
figure from an earlier decision, and to then set about locating an appropriate penalty between $0 and that benchmark figure by analysing the nature and 
quality of the defendant’s conduct, any additional mitigating factors and (presumably) any aggravating factors.  The starting point should be the nature 
and quality of the defendant’s (mis) conduct and the objective gravity of the offence.  The starting figure set on that basis may properly and, indeed, by 
the Penalties and Sentences Act 1992 must, be discounted for mitigating factors.  But mitigation is not the starting point.  Further, the way in which the 
Acting Industrial Magistrate evaluated the blameworthiness of the defendant’s acts and omissions is flawed.  It is a purpose of the Workplace Health and 
Safety Act 1995 and the statutory instruments made thereunder to secure the safety within the workplace of workers who are fatigued, who are over 
confident of their skills and physical powers, and who are inattentive in consequence of repetitive tasks or who are simply careless of their own safety.  
Doubtless, in the attribution of blame to a defendant it will often be appropriate to take into account evidence about the conduct of other persons.  But it 
goes too far to treat the exercise as analogous to contribution between tortfeasors or to the discounting of damages for contributory negligence.   
 
I am satisfied that the Acting Industrial Magistrate’s sentence should be reviewed.   
 
Fixing an appropriate sentence is another and a more difficult matter.   
 
It is necessary to say something about the facts.   
 
The respondent was the principle contractor at a construction site at Owen Street, Port Douglas.  It was the person in control of the workplace within the 
meaning of the Workplace Health and Safety Act 1995.  The project involved the construction of two three-storey apartment blocks.  Plastering work had 
been subcontracted to Jason Daley, trading as Daley Plastering.  Mr Daley employed two plasterers, James Alexander George McAndrew and Johannus 
Van Hooren.  It was to those employees that Mr Daley entrusted the rendering and plastering of external parts of the buildings at Owen Street, Port 
Douglas.   
 
The respondent’s conduct demonstrated an awareness of its responsibilities under the Workplace Health and Safety Act 1995.  It had developed a 
workplace health and safety plan.  It had audited observance of the plan.  It had updated the plan.  However its contract with Mr Daley required Mr Daley 
to provide all scaffolding necessary for the performance of rendering and plastering work and allocated to Mr Daley responsibility for the workplace 
health and safety of employees using the scaffolding.  In fact, the respondent relied on Mr Daley.  Mr Daley let it down.  Mr Daley did prepare a safety 
plan.  It was inadequate.  It provided no more that he would require that his workers ensure that all scaffolding was safe to work on.  There was also some 
argument that the respondent was let down by Mr McAndrew.  Mr McAndrew had signed the site safety rule acknowledging that he was familiar with the 
Workplace Health and Safety Act 1995 and the statutory instruments issued thereunder.  He acknowledged that whilst the scaffolding up to four metres 
could be erected by those with suitable experience, certified scaffolders were needed for scaffolding beyond four metres.  (All the building could have 
been plastered by the use of scaffolding below four metres.  However, on the higher balconies the work would have been very uncomfortable.  To plaster 
the higher balconies, as a matter of practicality, the assistance of certified scaffolders was necessary.)   
 
The short answer to the submission that the respondent was betrayed by misplaced trust is that the respondent did not audit Mr Daley’s plan and made no 
inquiries to ensure that what Mr McAndrew had put in writing was correct.  It is the purpose of the Workplace Health and Safety Act 1995 to require 
those in control of a workplace to exercise that measure of supervision over employers and their workmen at that workplace.   
 
On 17 May 2000 Mr McAndrew and Mr Van Hooren, at the behest of Mr Daley, attended at Owen Street, Port Douglas to complete the rendering and 
plastering of the external parts of the buildings before the scaffolding was dismantled.  They had been told by Mr Daley that the scaffolding would be in 
place.  It was not.  They inquired of the respondent’s site foreman about the matter of scaffolding.  The site foreman told them to do the scaffolding 
themselves and to leave the scaffolding as they found it.  The site foreman made no attempt to supervise or audit what Mr McAndrew and Mr Van 
Hooren were doing.  He must have been aware that Mr Daley did not have in place any arrangements for supervision.  In my view the knowledge and 
omissions of the site foreman should be treated as the knowledge and omissions of the respondent.   
 
Following the discussion with the site foreman Mr McAndrew took planks from the top deck and also used a six metre painter’s plank which he found on 
the site.  At all times he and Mr Van Hooren worked from a single plank.  At no time did they use guard rails or other fall prevention devices to prevent 
them from falling.  Whilst working on a second floor patio from a plank which he had set at 4.3 metres, Mr McAndrew stretched and fell.  He fell to the 
ground.  His injuries were appalling.  As a result of the fall, Mr McAndrew suffered severe crush injuries to the C5 and C6 vertebrae as well as paresis 
and sensory impairment which cause spasticity in his movements.  The injuries were life-threatening.  Mr McAndrew has suffered a permanent residual 
disability.   
 
One’s immediate instinct is that a salutary monetary penalty is called for.   
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By s. 9(2) of the Penalties and Sentences Act 1992 a Court must have regard to the maximum penalty prescribed for the offence.  In 1997 the Queensland 
legislature amended the Workplace Health and Safety Act 1995 (effective from 1 February 1998) to substantially increase the penalties for breaches of the 
Act.  The legislature also split offences into four categories and allocated a maximum penalty for each category.  Relevantly, s. 24 now provides: 
 
 “Maximum penalty – 
 

(a) if the breach caused death or grievous bodily harm – 800 penalty units or 2 years imprisonment; or 
 

(b) if the breach involved exposure to a substance that is likely to cause death or grievous bodily harm – 500 penalty units or 1 year 
imprisonment; or 

 
(c) if the breach caused bodily harm – 500 penalty units or 1 year imprisonment; or 

 
(d) otherwise – 400 penalty units or 6 months imprisonment.”. 

 
In the circumstances, it seems to me that in sentencing one must take into account that the legislature has taken an increasingly serious view of offences 
of the type now before the Court, compare Master Ryane (Qld) Pty Ltd v Thouard (2000) 165 QGIG 44 at 45 and must take into account the gravity of 
the injury flowing from any breach.  (A matter required to be taken into account by the Penalties and Sentences Act 1992, s. 9(2)(c), in any event.) 
 
All of that said, there are significant mitigating circumstances.  The respondent is a first offender, Penalties and Sentences Act 1992, s. 11(a).  There was 
a timely plea of guilty, s. 13(1).  There was full cooperation with the officers from the Division of Workplace Health and Safety, s. 9(2)(i).  The 
respondent has changed his practices.  He has been deterred.  The respondent’s expressions of remorse appear genuine.   
 
The appellant has handed up a table of comparative sentences involving falls from heights.  I am not confidant that I can safely rely upon the table.  The 
table has nothing significant to say about the extent of the injuries caused by the fall.  The cases (overwhelmingly) relate to earlier legislation which did 
not make the distinction between offences which caused (a) no injury; (b) bodily harm; and (c) death or grievous bodily harm.  They relate to an era in 
which it was relevant to make an inquiry whether “serious bodily harm” had been caused.  But “serious bodily harm” was not a definition of a level of 
injury, “serious bodily harm” really meant no more than that the injured person had been “admitted to hospital as an in-patient”.  Additionally, no 
mention is made of any mitigating factors which might have been present.  In those circumstances, one cannot know whether the figures are discounted 
figures.   
 
I find the briefing note relating to Re: Mika Engineering Pty Ltd, a case decided by the Industrial Magistrate at Gladstone on 27 June 2001 to be of 
greater assistance.  In that case a fine of $30,000 was imposed in circumstances where there had been reprehensible disregard of the defendant’s 
obligation under the Workplace Health and Safety Act 1995.  However, it was imposed in circumstances where the injury, though amounting to grievous 
bodily harm, was less severe than in the present case.  There was a fractured left arm, broken ribs, a lung puncture and bruising.  The defendant was a 
first offender who had cooperated with the investigation, but who was, otherwise unable to point to any mitigating factors.   
 
Cases such as this always involve the balancing of competing rather than compatible considerations.  I accept that the Court should do no more than 
impose the minimum fine necessary to deter the offender (which is hardly necessary) and other persons, and to denounce the conduct and to punish the 
offender to an extent which is just, s. 9(1).  However, on no basis could a fine of $7,500 (2.5% of the maximum penalty) be considered adequate.  Giving 
weight to the mitigating factors and straining to minimise the blame attributable to the respondent, it seems to me that the minimum penalty which could 
legitimately be imposed is $22,500.   
 
I set aside the sentence imposed by the Acting Industrial Magistrate.  In lieu thereof I order that the respondent be fined $22,500, in default of payment 
levy and distress.   
 
The Acting Industrial Magistrate allowed three months to pay.  There is no stay.  As a matter of first impression time has been running.  In the 
circumstances I order that the respondent be allowed six months to pay.  Lest there be an issue as to whether any application for a further extension of 
time to pay should be made to the Industrial Magistrates Court or to this Court, I grant the respondent liberty to apply.   
 
Dated this eighth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  8 October 2001 

 Appearances:– 
Mr S. Habermann for the appellant. 
Mr D.B. McKinstry of Williams Graham and Carmen, Solicitors, for the respondent.  
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INDUSTRIAL COURT OF QUEENSLAND 
 

Workplace Health and Safety Act 1995 – s. 164(3) – appeal against decision of industrial magistrate 
 

James Paul Neilands AND Darryl O’Neil (No. C52 of 2001) 
 

PRESIDENT HALL 8 October 2001 
 

DECISION 
 

The Respondent was charged with a breach of section 28(1) of the Workplace Health and Safety Act 1995 with a circumstance of aggravation of grievous 
bodily harm being occasioned to the worker Peter Percy Woodford. 
 
The charge read as follows – (formal parts omitted) 
 
 “That on the 6th day of June, 2000 at Cairns in the Magistrates Courts District of Cairns, DARRYL O’NEILL being a person on whom a workplace 

health and safety obligation prescribed by section 28(1) of the Workplace Health and Safety Act 1995 is imposed did fail to discharge the obligation 
contrary to section 24 of the Workplace Health and Safety Act 1995 in that being an employer DARRYL O’NEILL did fail to ensure the workplace 
health and safety of each the employer’s workers at work.”. 

 
The particulars of the failure to discharge the obligation which appeared on the complaint and summons read: 
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 “1. Failed to provide a system of work for cutting timber by using a bench saw that was safe and without risk to safety. 
 

2. Failed to provide plant, namely a Leda brand bench saw, that was safe and without risk to safety. 
 

It is alleged that as a consequence of the failure to discharge the workplace health and safety obligation Peter Percy Woodford sustained 
grievous bodily harm.”. 
 

The respondent pleaded guilty.  After hearing submissions on penalty the Acting Industrial Magistrate published brief ex tempore reasons and concluded: 
 
 “In respect of this offence, you are convicted*.  You are fined $3,000, in default of payment 60 days imprisonment.”. 
 
(*There is nothing in the file forwarded to this Court to indicate whether or not a conviction was actually recorded.  The matter is not dealt with 
elsewhere in His Worship’s reasons.) 
 
The complainant now appeals to this Court pursuant to s. 164(3) of the Workplace Health and Safety Act 1995.  It is common ground that in reviewing 
the penalty imposed by the Acting Industrial Magistrate this Court is limited by the principles enunciated in House v The King (1936) 55 CLR 499 at 
504-505.  (The principles are so well-known that there is no utility in reproducing them.)   
 
It is necessary to say something of the facts of the case.  The respondent owned and operated a smallish business, Nicks Caravan Repairs, at 21 Sturt 
Street, Westcourt, Cairns.  He was assisted by a long-term employee with whom he was on friendly terms.  In the first half of 2000, he occasionally 
employed Peter Percy Woodford.  It should, perhaps, be added that at the time the respondent was of the view that Mr Woodford, an electrician, was an 
independent contractor rather than an employee.  The consequence was that the respondent had not paid premiums in respect of Mr Woodford’s 
employment under the WorkCover Queensland Act 1996 and has incurred liability for certain benefits made available to Mr Woodford.  That said, on 
competent legal advice the respondent now accepts that Mr Woodford was an employee and that the injury which he sustained was properly to be 
regarded as a circumstance of aggravation.   
 
Some years before June of 2000, the respondent had purchased a Leda brand bench saw for use in the business.  The saw came with a guard and riving 
knife.  Having found by experience that the guard ruined the paper finish on plywood, the respondent removed the guard and riving knife.  A safe saw 
had been rendered hazardous.  Subsequently, each of the respondent and his long-term employee used the saw without the guard or the riving knife.  For 
completeness, I should add that after the incident of 6 June 2000 the respondent discovered that by placing small wheels on the bottom of the guard a 
satisfactory finish to the plywood can be attained though the guard and riving knife are fitted.  The hazard had been created unnecessarily and without 
proper investigation.   
 
In June 2000 the respondent and his long-term employee went on a fishing trip.  Mr Woodford, who was engaged to perform electrical repairs on a bus, 
was entrusted with the task of answering the telephone at the business during the course of the fishing trip.  At or about 8 a.m. on 6 June 2000 Mr 
Woodford used the saw to cut a piece of timber.  The fingers of his left hand came into contact with the exposed blade of the saw.  His left index, middle 
and ring fingers were amputated.  His left thumb was severely lacerated and required surgical procedures.  He has been left with a permanent residual 
disability and permanent disfigurement.   
 
One’s immediate reaction is that the nature and quality of the respondent’s (mis) conduct and the gravity of the injury to Mr Woodford require the 
imposition of a substantial penalty.  The briefing notes on penalties and other cases provided by the appellant put a brake on that approach.  In saying 
that, I appreciate that the Court has power to go behind a tariff established by decisions of various Industrial Magistrates.  However, the appellant had put 
to the Acting Industrial Magistrate that the cases were the guide to the tariff.  On the appeal, there has been an exchange of written submissions.  There is 
no suggestion by the appellant that any tariff arising from the cases would be revisited on the appeal.  In a sense, every defendant who faces an appeal on 
sentence is exposed to double jeopardy.  Given the absence of all warning, it would be inappropriate and a denial of natural justice to revisit an 
unprepared respondent with a re-evaluation of any tariff fairly arising.   
 
There are difficulties in distilling a tariff from such a small sample.  However, because the notes are rather fulsome, they are of greater assistance than is 
normally the case.  The difficulty in deriving a sentence range from brief and incomplete notes and then discounting to set a sentence in the light of any 
mitigating circumstances and the Penalties and Sentences Act 1992, is that one is at risk of discounting a range derived from figures which were 
themselves discounted figures.  Here, in each of the three cases, it was a mitigating factor that the defendant was a first offender.  In two of the cases, viz 
Re: Jorgensen and Re: Maunder, there was a plea of guilty.  (In Re: Scott there was a trial.)  In Re: Jorgensen there was cooperation with the authorities.  
In each case the extent of the mitigating factors is known.   
 
The three cases establish a sentence range of $2,000 to $4,000 for finger amputation/hand damage injuries at a time before the legislation treated death 
and grievous bodily harm as aggravating factors and at a time when the legislation set a maximum (in the case of natural persons) of $30,000.  The 
maximum penalty is now, of course, $60,000 where grievous bodily harm to a worker at present is a circumstance of aggravation.  The changes in 
penalty are reflective of increasing legislative concern with the objects of the Workplace Health and Safety Act 1995 rather than change in the value of 
money.  The range established by the three cases should now, I think, be thought of as $6,000 to $8,000.  However, it is a range for very blameworthy 
conduct.  In all three cases the defendant knew that the worker was to work with unguarded machinery.  In Re: Maunder the defendant told the worker 
(an apprentice) to perform a dangerous task and left another apprentice to instruct him how to do it.  Here, Mr Woodford was not employed to perform 
work with the saw.  He was not told to use the saw.  The defendant had no reason to believe that he would use the saw.  The offence is, of course, 
committed whether injury results or not.  However, in assessing sentence under an Act which treats the various type of injury as a circumstance of 
aggravation, it is not inappropriate to distinguish cases where a defendant knew an employee was required to work with unguarded machinery from cases 
in which it was entirely unexpected that an employee would work with the machinery.  In my view, the present case falls outside the lower end of the 
appellant’s nominated range.   
 
There are significant mitigating factors.  The defendant is a first offender, compare Penalties and Sentences Act 1992 s. 9(2)(f) and s. 11.  There was a 
timely plea of guilty, (s. 13).  The defendant cooperated with the officers from the Division of Workplace Health and Safety, s. 9(2)(i).  Additionally, 
there is the consideration that the defendant’s struggling business is already faced with the civil consequences of the incident of 6 June 2000.  I give no 
encouragement whatever to any notion that inability to fund observance of the Workplace Health and Safety Act 1995 is a defence to a prosecution under 
that Act.  However, it is material to consider the defendant’s circumstances in order to ensure that in denouncing the conduct in which the defendant is 
engaged (s. 9(1)(d)) and in seeking to deter others from committing the same or similar offence (s. 9(1)(c)), one does not impose a sentence which in the 
circumstances of the defendant is oppressive.  In R v Valentini (1980) 48 FLR 416 at 420, Bowen CJ, Muirhead and Evatt JJ observed: 
 
 “The judge must ensure that he imposes the minimum term consistent with the attainment of the relevant purposes of sentencing taking care that he 

punishes only for the crime or crimes before him.”. (Emphasis added) 
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I should probably have imposed a marginally higher fine.  However, the sentencing in discretion was that of the Acting Industrial Magistrate.  I am not 
satisfied that the sentence was so manifestly inadequate or contrary to the interests of justice that I should conclude that the Acting Industrial Magistrate 
proceeded on the basis on an unidentifiable error of principle.   
 
I dismiss the appeal. 
 
The Acting Industrial Magistrate allowed the defendant six months to pay.  There has been no stay.  The matter has not been fully argued but as a matter 
of first impression time has been running.  I set aside the decision of the Acting Industrial Magistrate allowing the defendant six months to pay.  In lieu 
thereof I order that the defendant have nine months from the date of sentencing to pay.  Lest there be an issue as to whether any further application for 
extension of the period of time within which to pay should be dealt with by the Industrial Magistrates Court at Cairns or by this Court, I grant the 
defendant liberty to apply to this Court.   
 
Dated this eighth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  8 October 2001 

 Appearances:– 
Mr S. Habermann for the appellant. 
Mr D.B. McKinstry of Williams Graham and Carman, Solicitors, for the respondent.  
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INDUSTRIAL COURT OF QUEENSLAND 
 

Workplace Health and Safety Act 1995 – s. 164(3) – appeal against decision of industrial magistrate  
 

Kevin Huey AND Immaculate Roofing Pty Ltd (No. C45 of 2001) 
 

Kevin Huey AND Classic Roofing Pty Ltd (No. C46 of 2001) 
 

PRESIDENT HALL 8 October 2001 
 

DECISION 
 

Each of Immaculate Roofing Pty Ltd and Classic Roofing Pty Ltd is a company under the Corporations Law and carries on the business of a roofing 
company.  Each company has a working director.  The companies tender for work and perform work as a partnership.  Materially, by agreement, the 
companies employed a worker named Paul Rampton who worked with the working directors, under their joint direction, and who was an employee of 
each company.  On 5 January 2000 Mr Rampton was injured when roofing material which was being elevated to the roof of the building under 
construction fell from the vice grip pliers which, in conjunction with a fibre rope, were being used as a lifting mechanism for conveying roofing material 
to the roof of the building.  Each company was charged with an offence against the Workplace Health and Safety Act 1995.  It is sufficient to reproduce 
one of the complaints.  The other is in identical terms save that the name of the other company is substituted as the defendant.  The complaint laid against 
Classic Roofing Pty Ltd was in the following terms:– 
 
 “THE COMPLAINT OF KEVIN HUEY of Nambour in the State of Queensland a Public Officer within the meaning of Section 142A of the Justices 

Act 1886 and an Inspector duly appointed under the provisions of the Workplace Health and Safety Act 1995 made this 8th day of December 2000, 
before the undersigned, a Justice of the Peace for the said State, who says that on the 5th day of January 2000, at Kunda Park in the Magistrates 
Courts District of Maroochydore, CLASSIC ROOFING PTY. LTD. being a person on whom a workplace health and safety obligation prescribed 
by section 28(1) of the Workplace Health and Safety Act 1995 is imposed, did fail to discharge the obligation contrary to section 24 of the 
Workplace Health and Safety Act 1995, in that being an employer the said CLASSIC ROOFING PTY. LTD. did fail to ensure the workplace 
health and safety of each of the employer’s workers at work contrary to section 28(1) of the Workplace Health and Safety Act 1995. 

 
Particulars: 

 
 Workplace: 53 Enterprise Street, Kunda Park. 

Worker: Paul Gregory Rampton 
 Work: Roofing work. 
 Failure: Classic Roofing Pty. Ltd. did fail to provide a system of work that was safe and without risk to safety. 
  Classic Roofing Pty. Ltd. did fail to provide plant that was safe and without risk to safety. 
 

AND IT IS ALLEGED that as a consequence of the failure to discharge to workplace health and safety obligation Paul Gregory Rampton sustained 
grievous bodily harm. 
 
contrary to the Act and Regulation in such case made and provided: 
WHEREUPON the said KEVIN HUEY prays that I, the said Justice, will proceed in the premises according to law.”. 
 

Both complaints were together.  The trial commenced before the Industrial Magistrate at Maroochydore on 4 June 2001.  The matter miscarried.   
 
On 9 July 2001 the Industrial Magistrate reached a decision by which, after making findings of fact about the type of vice grip pliers which had been used 
and the way in which they were connected to the fibre rope, dealt with the matter on the basis that s. 27(2) allowed a person to choose any appropriate 
way to discharge the workplace health and safety obligations imposed upon him, and on the basis that in choosing to employ qualified tradesmen and to 
rely upon their experience to ensure that the work was safely done (and issuing reprimands when it was not) the defendants had taken reasonable 
precautions and exercised proper diligence to fulfil their obligations pursuant to the provisions of s. 23 of the Workplace Health and Safety Act 1995.  If 
the Industrial Magistrate had not erred in finding that there was no code of practice which applied to the activity at Kunda Park, the matter would not 
have been dealt with in that way. 
 
Once an industry code of practice issues, stating a way of managing exposure to risk a broad inquiry, as required by ss. 23, 27 and 28, gives way to the 
narrow inquiry required by s. 26(3).  Section 26(3) provides: 
 
  “(3) If an advisory standard or industry code of practice states a way of managing exposure to a risk, a person discharges the person’s workplace 

health and safety obligation only by – 
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  (a) adopting and following a stated way that manages exposure to the risk; or 
 
  (b) adopting and following another way that gives the same level of protection against the risk.”.  (emphasis added) 
 
Section 26(3) was of some significance here.  The case made by the complainant was that a Code of Practice had issued stating a way managing the 
relevant exposure to risk, viz the Code of Practice PLANT.  The case made was that each of the defendants had failed to adopt and follow a way of 
managing the exposure to risk stated in the Code of Practice.  It was alleged that neither defendant had adopted and followed another way that gave the 
same level of protection against the risk.  (More accurately, since on both issues the onus of proof is reversed (s. 37(1)(b)), the complainant was putting 
each of the defendants to proof that it had adopted and followed the way of managing exposure to risk stated in the Code of Practice, or had adopted and 
followed another way that gave the same level of protection against the risk.)   
 
As previously indicated the Industrial Magistrate wrongly held that: 
 
 “. . . No Code of Practice or advisory standard applies to the type of work being conducted by Mr Rampton on the day in question.”. 
 
Since Mr Rampton was using a tool and “plant”, in the Code of Practice PLANT is defined to include “tools”, that finding is plainly wrong.  
 
The difficult question is what to do about the appeals.  The appellant presses for a re-hearing on the record.  I think s. 348 of the Industrial Relations Act 
1999 authorises such a course.  However, the complaints raise serious criminal matters.  Because of the circumstance of aggravation, the maximum 
penalty in each case is $187,500.  If one of the defendants had been a natural person, a penalty of two year’s imprisonment would have been available.  I 
am not satisfied that trial by transcript is an appropriate way of dealing with such matters.  Additionally, there is a conflict of expert evidence.  In appeals 
under the WorkCover Queensland Act 1996 this Court has traditionally taken the view that, although the issue is not really one of credit, in choosing 
between conflicting expert opinions an Industrial Magistrate who sees and hears the witnesses and who can form a view about such matters as confidence 
and lack of confidence, has an advantage which the Court should ordinarily genuflect.  Additionally, very early on in the hearing before the Industrial 
Magistrate, there was an argument about whether the appellant might lead evidence or cross-examine on the question whether either of the defendants 
had failed to carry out a risk assessment.  The ruling was that the appellant might not lead evidence or cross-examine on that matter.  In my view the 
ruling was incorrect.  One reason advanced for the contention that the Code of Practice had not been adopted and followed was that the risk assessment 
required by the Code had not been undertaken.  One reason advanced for concluding that the way of managing the risk which had been adopted was not 
as safe as the way stated in the Code was that no risk assessment had been carried out.  Whilst it is true that at a later stage in the trial the appellant seems 
to have won a (far from clear) relaxation of the ruling, I cannot be satisfied that if the initial ruling had been different the evidence put in by way of 
examination-in-chief and cross-examination (by both counsel) would not have put quite a different complexion on the matter.  To re-hear the matter on 
the transcript would do the respondents gross injustice.   
 
In all the circumstances I set aside the decision of the Industrial Magistrate that each of the defendants was not guilty of the charge laid against it.  I remit 
the matter to the Industrial Magistrates Court at Maroochydore to be heard and determined according to law.  Since the Industrial Magistrate made 
findings about the credibility of Mr Rampton, a key witness, the matter should be heard by a different Industrial Magistrate.  I set aside all orders of the 
Industrial Magistrate about the matters of cost, including costs of the investigation.  I grant the parties liberty to apply if difficulties arise about the return 
of exhibits.   
 
Dated this eighth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  8 October 2001 

 Appearances:– 
Mr S. Habermann instructed by Workplace and Health and Safety. 
Mr M.W. Jarrett instructed by Butler, McDermott & Egan, Solicitors, for the respondents.  
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INDUSTRIAL COURT OF QUEENSLAND 
 

Workplace Health and Safety Act 1995 – s. 164(3) – appeal against decision of industrial magistrate  
 

Mewborough Pty Ltd AND Walter Dare (No. C47 of 2001) 
 
PRESIDENT HALL 9 October 2001 
 

DECISION 
 

On 24 January 2000 a number of workers employed by the appellant were erecting formwork at a worksite at Basey Esplanade, Trinity Beach.  They 
were working at heights varying between 2.7 metres to 2.9 metres above the ground.  There were a number of voids in the vicinity of the location where 
work was being performed.  No edge protection by way of safety nets, trestles, boards or scaffolding was provided to minimise the risk of falling to the 
ground.  Workers were not provided with safety lines or harnesses.  Similarly, there was no protection at the leading edges.   
 
At or about 4.30 p.m. Mr Poka-Paki finished work.  He was about to leave the “deck”, i.e. the area that had been formworked, when he remembered that 
he had left his spirit level on part of the formwork.  He returned to retrieve it.  It had been left adjacent to an unprotected edge.  Mr Poka-Paki remembers 
bending to retrieve his level.  He remembers falling to the ground.  He does not know why he fell.   
 
Mr Poka-Paki fell about 2.7 metres.  He was unconscious for a period of time.  He was taken to the Cairns Base Hospital.  He was admitted for the night.  
He suffered a large cut to his head and suffered severe bruising.  The cut required twelve stiches.  He noticed there was blood in his urine for some three 
weeks following the incident.   
 
A complaint was brought against the appellant under the Workplace Health and Safety Act 1995.  The essential allegation was that being a company on 
whom a workplace health and safety obligation was imposed, the appellant failed to discharge the obligation by failing to ensure the workplace health 
and safety of one of its workers, Mr Hector Poka-Paki, by failing to provide a system of work for working at heights that was safe and without risk to 
safety.  A circumstance of aggravation, the injuries suffered by Mr Poka-Paki, was averred.  In due course the appellant appeared before an Acting 
Industrial Magistrate at Cairns and pleaded guilty.  The Acting Industrial Magistrate informed the appellant that it was convicted – it is impossible to 
determine whether a conviction was recorded – and imposed a fine of $9, 375.  It is against the quantum of the fine that this appeal is brought.   
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The appeal is an appeal pursuant to s. 164(3) of the Workplace Health and Safety Act 1995.  It is common ground that in reviewing the sentence imposed 
by the Acting Industrial Magistrate this Court is limited by the principles enunciated in House v The King (1936) 55 CLR 499 at 504 to 505.   
 
It may be conceded that there are mitigating circumstances.  The appellant is a first offender.  There was a timely plea of guilty.  There has been 
cooperation with the officers of the Division of Workplace Health and Safety.  There is no need to deter the appellant.  The appellant no longer 
participates in the building and construction industry.  Because of reasons associated with the introduction of the Goods and Services Tax, would have 
ceased to exist but for these proceedings.  The directors and shareholders, who have not been charged, may of course return to the industry but, given the 
lobbying activities relating to appropriate guarding for leading edges in which they have engaged since the fall, there is no likelihood that they would re-
offend.   
 
The fine is in any view a modest one.  It is but 5% of the available maximum.  To succeed, the appellant must show that it not open to the Acting 
Industrial Magistrate, whose reasons are brief, to fix a starting point based on the nature and quality of the appellant’s (mis) conduct which, when 
properly discounted for the mitigating factors, would result in the imposition of a fine of $9,375.  Having regard to the way in which the appellant 
developed its case, I rather think that the appellant accepted that burden.   
 
The appellant’s arguments cause me great difficulty.   
 
The first submission is that it is impracticable to guard against the risk of falls from leading edges.  It is submitted that rather than penalising employers 
for failing to discharge obligations which they know not how to discharge, the Division of Workplace Health and Safety should direct its attention to 
developing and promulgating a way of guarding against falls from leading edges.  The submission overstates the difficulty of guarding against falls from 
leading edges.  The problems in guarding against falls from leading edges arise when workers are performing work at the leading edge.  The problems do 
not arise when workers are performing work, not at the leading edge, but upon the partial deck already constructed.  Indeed, subsequent to 24 January 
2000 the appellant overcame risks posed by the voids by simple timber guard rails.  It overcame the risks posed by the leading edges by the use of 
bridging platforms.  A further criticism of the submission is that it seems to me that there is an advisory standard, viz Workplace Health and Safety (Falls 
from Heights) Advisory Standard 1996, which applies to the problem.  It is certainly true that the standard lacks specificity about how the problem posed 
by leading edges is to be overcome, and directs itself to the methodology of working out how to overcome the problem, but it does at least make clear 
that the system adopted by the appellant, employing experienced tradesmen, is the least preferred method of Risk Control.   Paragraph 4.3 of the 
Advisory Standard is in the following terms: 
 
 “4.3  Risk Control 
 
 Risk control is the process of eliminating or reducing the risk factors.  Control measures should be chosen and implemented to eliminate or reduce 

the risks as far as possible.  When deciding on the most appropriate measures to use, practicability and acceptance of the control measures should be 
considered. 

 
 The following control measures are listed in order of the most effective way of managing the risk of injury from falls from heights at a workplace. 
 
 1. Eliminate the hazard 
 
 2. Minimise the risk 
 

• substitute the material or process with a less hazardous one 
• modify the system of work or equipment 
• isolate the hazard 

 
 3. Provide ‘back-up’ controls 
 

• adopt administrative controls so the time or conditions of exposure to the risk is reduced 
• use personal protective equipment.”. 

 
Indeed, one has to strain language to fit the appellant’s system within the notion of “administrative controls”.  The final criticism of the submission is that 
it cannot be legitimate to sentence on the basis that the policy of the act creating the offence is misconceived.   
 
The appellant’s second submission is that the appellant had taken proper advice from a former Workplace Health and Safety Inspector (an apparently 
qualified person) and had prepared a safety plan which, on the advice of the former Inspector, expressly confronted and dealt with the matter of leading 
edges as follows:– 
 
 “There is no need for falls to occur if worker undertakes the right procedures, uses patience and adopts the correct systems of work . . .  
 
 The above statement is qualified, in that a leading edge will always exist in the erection of formwork, where the distance may be greater than 2.4 

metres and formworkers should be trained to cope with this hazard so as to avoid incidents.”. 
 
The Act does not provide an offence where a defendant relies on incorrect advice from an agent.  It would be wrong to modify the operation of the Act by 
withholding all penalty in such a case.   
 
The third submission is that in the case of domestic housing construction the Workplace Health and Safety Regulation 1997 requires fall protection only 
where there is potential to fall more than three metres.  It is said to be peculiar that in the case of other forms of construction the obligation attaches where 
there is a potential to fall 2.4 metres.  It was contended that in sentencing one should remove the incongruity by treating as less than serious a potential to 
fall less than 3 metres.  The respondent’s short answer is the appellant was not charged with breach of the Regulation.  The appellant was charged with 
breach of an obligation imposed by the Act.  The Regulation does not relieve employers from obligations imposed by the Act.   
 
Setting a figure is a difficult matter.  The respondent has handed up a set of comparative sentences where workers have fallen from heights.  It is the same 
table which was handed up in James Paul Neilands v CMC Cairns Pty Ltd, No. C49 of 2001.  For the reasons there developed, which I do not now 
repeat, I am not confident that I can safely rely on the table.   
 
James Paul Neilands v CMC Cairns Pty Ltd, No. C49 of 2001, where a fine of $22,500 was imposed, was a case where the conduct of the defendant was 
very much more blameworthy than the conduct of the appellant in this matter.  There was potential for a very much greater fall.  There was no difficulty 
in selecting a method of minimising the risk.  The injuries suffered were very much more severe than those suffered by Mr Poka-Paki.  Similarly, in Re:  
Micha Engineering Pty Ltd 27 June 2001, a decision of the Industrial Magistrate at Gladstone imposing a $30,000 fine, there was quite serious workplace 
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misbehaviour by the defendant.  Whilst the appellant should not be permitted to hide behind its agent to avoid penalty, in assessing the quantum of 
penalty it is perfectly appropriate to take into account that the appellant was attempting to discharge its obligations.  On the other hand, given the vigour 
of the claims that it is not industry practice to provide protection against falls from leading edges, it was plainly open to the Acting Industrial Magistrate 
to avoid a penalty so low as to convey that the courts recognise the difficulties in protecting against falls from leading edges and are sympathetic to those 
who comply with industry practice, compare Penalties and Sentences Act 1992, s. 9.1(c), (d) and (2)(h).   
 
In all the circumstances I am not satisfied that this is a case where for unidentified reasons, the Acting Industrial Magistrate commenced discounting 
mitigation from the figure which was so high that the fine imposed after the mitigation factors were taken into account was manifestly excessive.   
 
I dismiss the appeal. 
 
Dated this ninth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  9 October 2001 

 Appearances:– 
Mr D.B. McKinstry of Williams, Graham and Carman, Solicitors, for the appellant. 
Mr S. Habermann for the appellant. 

 
########################################################################################################################### 
 

INDUSTRIAL COURT OF QUEENSLAND 
 

Industrial Relations Act 1999 – s. 341(1) – appeal against decision of industrial commission 
 

Gregory Reidy AND Education Queensland (No. C44 of 2001) 
 

PRESIDENT HALL 9 October 2001 
 

DECISION 
 

On 20 June 2000 the appellant “resigned” from his position as janitor at Sunnybank High School.  On 13 December 2000 he lodged an “application” for 
reinstatement pursuant to s. 74(1) of the Industrial Relations Act 1999.  The “application” was accompanied by an application for an extension of time 
pursuant to s. 74(2)(b).  By a decision released 5 July 2001, the Queensland Industrial Relations Commission rejected the application for an extension of 
time and exercised the power vested in it by s. 331 of the Act to dismiss the “application” on the ground that further proceedings by the Commission were 
not necessary or desirable in the public interest.  The decision of the Commission is now reported at 167 QGIG 282.   
 
The substantial ground of appeal is that what was in form of resignation should have been treated as a “dismissal” for the purposes of s. 74(1) of the Act.  
Three propositions were developed by the appellant.   
 
One, in reliance on the decision of the Full Court of the Industrial Relations Court of Australia in Gunnedah Shire Council v Grout (1995) 62 IR 150 at 
160, it is contended that if “an act of resignation was not a considered and voluntary act” an employer who acted upon it should be treated as 
“dismissing” the employee for the purposes of s. 74(1).  It is argued that at 161 the Full Court accepted that an act of resignation would not have the 
requisite quality of voluntariness if the employee was affected by pressure or stress, or was not in a state of emotional equilibrium.  In my view 
Gunnedah Shire Council v Grout, ibid, is authority for both of those propositions.   
 
Two, in reliance on a decision of Wood J in Kwik-fit (GB) Ltd v Lyneham [1992] ICR 183, it was contended that the resignation was in response to 
conduct by the appellant’s immediate superior which was tantamount to a “call for resignation”.  At 191 Wood J observed: 
 
 “If words of resignation are unambiguous then prima facie an employer is entitled to treat them as such, but in the field of employment personalities 

constitute an important consideration.  Words may be spoken or actions expressed in temper or in the heat of the moment or under extreme pressure 
(‘being jostled into a decision’) and indeed the intellectual make-up of an employee may be relevant:  see Barclay v City of Glasgow District Council 
[1983] IRLR 313.  These we refer to as ‘special circumstances’.  Where ‘special circumstances’ arise it may be unreasonable for an employer to 
assume a resignation and to accept it forthwith.  A reasonable period of time should be allowed to lapse and if circumstances arise during that period 
which put the employer on notice that further inquiry is desirable to see whether the resignation was really intended and can properly be assumed, 
then such inquiry is ignored at the employer’s risk.  He runs the risk that ultimately evidence may be forthcoming which indicates that in the ‘special 
circumstances’ the intention to resign was not the correct interpretation when the facts are judged objectively.”. 

 
In Achal v Electrolux Pty Ltd (1993) 143 QGIG 144 at 144-145, I accepted that the proposition contended for might indeed be distilled from that passage.  
In Claric 218 Pty Ltd t/a Sanity Music v Emily Mae Meldrum [1998] NSW IRComm 372 (23 July 1998), the Full Bench of the Industrial Relations 
Commission of New South Wales took the same view.  It was not submitted by the respondent that the issue should be reconsidered.   
 
Three, whilst recognising that the general rule is that a resignation may not be withdrawn and that an offer to withdraw a resignation is no more than an 
invitation to treat for a new contract, compare Birrell v Australian National Airlines Commission (1984) 9 IR 101 at 109 per Gray J, the appellant, in 
reliance on the decision in Achal v Electrolux Pty Ltd, op cit, at 145, contends for the proposition that a resignation given in heat or in a state of emotional 
stress or as a result of being jostled into a decision by the employer may be withdrawn, if withdrawn promptly upon the employee recovering his/her 
composure.  In my view the decision is authority for that proposition.  The decision of Senior Deputy President Kaufmann in Y. Lucas and Ashlor 
Trimming Services Pty Ltd [Print PR 903827] of 30 April 2001 seems also to accept that a proposition contended for.  Once again, the respondent did not 
seek reconsideration of the decision in Achal v Electrolux Pty Ltd, op cit.  I accept the appellant’s contention as to the law.   
 
All three contentions were advanced at first instance.  A perusal of the decision of the Commission at 167 QGIG 282 shows that the Commissioner into 
whose hands the matter had fallen addressed himself to each of the contentions.  There is nothing to indicate that the Commissioner misdirected himself 
as to the law.  In those circumstances, the appellant faces the difficult task of demonstrating that in the application of the relevant principles to the facts of 
the case the Commission reached a decision which is “manifestly unreasonable”, compare Property Council of Australia and Another v Queensland 
Retail Traders and Shopkeepers Association (Industrial Organisation of Employers) and Others (1999) 161 QGIG 524 at 526 per Moynihan, Acting 
President.  In my view the appellant has not succeeded in doing that.   
 
There seems to be little doubt that earlier in 2000 the appellant was under stress because of (a) a needle-stick injury which caused him to fear a life-
threatening disease and (b) because of a dispute with his immediate superior about hours.  The Commission found that whilst the relationship between the 
appellant and his superior continued to be strained, each of the stressors referred to had ceased to operate by early June 2000.  That finding was open to 
the Commission.  In the course of cross-examination, the appellant had agreed that those matters had been resolved by early June 2000.  There are, of 
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course, passages in his evidence at which the appellant expressed a different view.  It was for the Commissioner who had the advantage of seeing and 
hearing the witness to determine which version should be accepted. 
 
The Commission also held that the resignation was considered and voluntarily given, in circumstances in which the appellant was not affected by stress.  
There was evidence that at or about 9 a.m. on 20 June 2000 the appellant’s immediate supervisor had asked him to fetch a whiteboard for use in an 
examination, and that shortly thereafter there was an exchange of words between the appellant and his supervisor because of the appellant’s inability to 
do so.  The appellant was asked to produce a written report of the incident.  It is not necessary to speculate just what the outcome might have been if the 
appellant had resigned at that point.  He did not.  He carried on with his normal duties until the lunch hour.  During the lunch hour he returned to his 
home, reduced his report about the whiteboard incident to writing and wrote his resignation.  He submitted both documents upon his return to work after 
the luncheon break.  Given the effluxion of time, it was open to the Commission to find that by the time that the resignation was penned and delivered the 
appellant was not in a state of emotional stress.  Other honest and reasonable people properly directed as to the law may well have taken another view, 
but even on appeal by way of a re-hearing that would not be sufficient.  Here, the appellant is restricted to an appeal on the ground of error of law.   
 
It was then contended that what was in form a resignation should be treated as a “dismissal” because the employer had failed to observe its own policy on 
“WITHDRAWAL OF RESIGNATION/RETIREMENT POLICY”.  The policy is in the following terms:– 
 
 “WITHDRAWAL OF RESIGNATION/RETIREMENT POLICY 
 
 (1) All requests to withdraw a notice of resignation/retirement must be submitted in writing to Department management outlining the reasons for 

this withdrawal in full. 
 
 (2) Each application to withdraw a notice of resignation/retirement must be provided with prompt assessment of the merits of each case which may 

include consideration of the following aspects: 
 
  (a) incorrect information supplied by this Department or; 
 
  (b) emergent/compassionate circumstances or; 
 
  (c) recent applications of diminished work performance processes. 
 
 Wherever possible, the decision to grant or not to grant an application should be provided within 48 hours of the lodging of that application. 
 
 (3) Department management will not be obliged to approve any request to withdraw a notice of resignation/retirement. 
 
 (4) Notice of any resignation/retirement will not be deemed to have taken effect until the completion of a cooling off period ceasing at the end of the 

next working day. 
 
 (5) Each decision to grant or not to grant an application to withdraw notification of resignation/retirement must exhibit an open and balanced 

decision making process which will be robust in respect to any review or appeal.”. 
 
On reliance on the decision of the Full Court of the Federal Court of Australia in Riverwood International Pty Ltd v McCormick (2000) 177 ALR 193, it 
is contended that that policy had contractual force.  I have great difficulty with the argument.  Riverwood International Pty Ltd v McCormick, ibid, was a 
case where the contents of a manual were held to be incorporated in a contract by an express term in the letter of appointment, viz, “You agree to abide by 
all company policies and practices currently in place, any alterations made to them, and any new ones introduced.”.  Here, there is no evidence at all of 
any term of the appellant’s employment upon which an argument about incorporation, as to which see Treitel, G.R., The Law of Contract, Ninth Edition 
at p. 175, could legitimately be based.  The policies cannot be implied into the terms of the appellant’s contract.  To succeed on an argument about 
implication, it would be necessary for the appellant to establish that it was proper to formulate the implied term on the basis of the circumstances that 
existed at the time that the contract of employment was made, compare Riverwood International Pty Ltd v McCormick, op cit, at 204 per Lindgren J.  The 
fact is that the policy was adopted five years after the contract was made.  It is not necessary to imply the term to give business ethicacy to the contract 
which may operate perfectly reasonably and perfectly sensibly without it, compare BP Refinery (Western Port) Pty Ltd v Shire of Hastings (1977) 180 
CLR 266 at 282-283, and Hawkins v Clayton (1988) 164 CLR 539 at 573.  Additionally, the policies are expressed in terms suggestive of an intention to 
be administratively rather than contractually bound.  In all the circumstances, I reject the submission that policies were incorporated as a term of the 
appellant’s contract of employment.   
 
That finding is of little significance.  The policy denies a resignation effect only until the end of the next working day.  The finding of the Commission 
was that no attempt was made to withdraw the resignation until 23 June 2000.  It may be conceded that it was the evidence of the appellant that he 
attempted to withdraw the resignation on 21 June 2000, but after rehearsing the evidence of the appellant and his immediate superior, on that issue, the 
Commissioner preferred the evidence of the appellant’s immediate superior.  It was open to him to do so.   
 
The consequence of failing to attempt to withdraw the resignation until 23 June 2000 is that even on hypothesis that the policies were part of the contract 
of employment, the resignation did take effect.  Once it is shown that the appellant resigned, no claim under s. 74(1) of the Act can succeed.  Any remedy 
which the appellant might have is to be found in another place.   
 
The circumstances were such that a substantive application could not succeed.  The Commissioner was required to refuse to extend time.  That is 
sufficient to dispose of the matter.  It is unnecessary to deal with the nice point about whether in the absence of an extension of time there was any 
substantive application which might be dismissed.   
 
I reserve the question of costs. 
 
Dated this ninth day of October, 2001. 
 
D.R. HALL, President. 
 
Released:  9 October 2001 

 Appearances:– 
Mr J. Shepley, instructed by Primrose Couper Cronin Rudkin, Solicitors, for the appellant. 
Mr C. Murdoch instructed by the Crown Solicitor for the respondent.   
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INDUSTRIAL COURT OF QUEENSLAND 
 

Industrial Relations Act 1999 – s. 341(1) – appeal against decision of industrial commissioner 
 

Mount Isa Mines Limited AND The Australian Workers' Union of Employees, Queensland (No. C65 of 2001) 
 

PRESIDENT HALL 10 October 2001 
 

REPORT ON DECISION (as edited) 
 

In giving his decision from the Bench on 26 September 2001, President Hall stated:– 

 
“This is an appeal against the interim orders made by Commissioner Thompson on 14 September 2001 in matter B1613 of 2001. 
 
The orders, formal parts omitted, are:– 
 

1. Mount Isa Mines Limited and its officers, agents and employees are, until further order, other order, or determination of matter D256 of 
2001 by the Queensland Industrial Relations Commission, restrained from implementing, or purporting to implement, the introduction of 
new and/or alternate rostering arrangements for employees engaged by it in the Lead Mine operation at the Mount Isa Lease in 
contravention of the provisions of the Industrial Relations Act 1999, the Mining Area – Mount Isa Mines Limited Certified Agreement 1996 
or this Order. 

 
2. Notwithstanding the terms of clause 1, this order shall not prevent Mount Isa Mines Limited and The Australian Workers' Union of 

Employees, Queensland, and its members, from reaching agreement, in accordance with the terms and conditions of the Mining Area – 
Mount Isa Mines Limited Certified Agreement 1996, on the introduction of new and/or alternate rostering arrangements for employees 
engaged by Mount Isa Mines Limited in the Lead Mine operation at the Mount Isa Lease. 

 
3. This Order shall be deemed to have been served on Mount Isa Mines Limited and its officers, agents and employees by reading it to Mr J. 

Murdoch, Senior Counsel for the Respondent. 
 
4. This order shall come into effect from 12.00 midnight on Friday 14 September 2001. 

 
The matter has a history.  As part of the process of reducing the operating costs of the ageing Isa lead mine as it nears the end of its productive life, 
Mount Isa Mines seeks to substitute a three panel 48 hour roster for the existing four panel 42 hour roster. 
 
Employees who will be affected resist the change.  The Australian Workers' Union of Employees, Queensland (AWU) which has representation 
rights for the relevant workers, has taken up the cudgels on their behalf. 
 
In reliance on clause 5.6 of the Mining Area – Mount Isa Mines Limited Certified Agreement 1996, the AWU asserts: 
 

(1) that no change to a roster may be made without the consent of the employees; 
(2) consent may not be unreasonably withheld. 

 
It is then put that as a matter of fact and in law, in the circumstances of this case, consent has reasonably been withheld. 
 
The matter has been and is before Commissioner Bechly.  It manifests itself as dispute number D256 of 2001.  It is common ground that in the early 
stages of dealing with the dispute, Commissioner Bechly, constructively I think, sought to develop an acceptable three panel shift.  That exercise 
failed. 
 
What issues remain in D256 of 2001 is itself a matter of dispute between the parties.  It is not necessary to resolve the matter.  It is clear on the 
evidentiary materials, including statements seriously made from the bar table, which were before Commissioner Thompson that it was not open to 
the Commissioner to find that in D256 of 2001 the issues about the construction and operation of clause 5.6 would be resolved and final relief 
granted. 
 
That is a matter of some moment.  If final relief is not available in D256 of 2001, no final relief is being sought.  The application in B1613 did not 
seek final relief.  Interim injunctions are available to protect the subject matter of proceedings for final relief, in order that the successful applicant 
does not receive a hollow order. 

 
An attempt was made to adduce fresh evidence to show that indeed the issue of relief against the introduction of the three panel 48 hour shift is being 
sought in D256 of 2001.  On the basis that the evidence was available (though not tendered) at the time of the proceedings before Commissioner 
Thompson, I declined to admit the evidence. 
 
I might say that admission of the evidence would, in any event, have merely extended the debate. The proceedings in D256 of 2001 are proceedings 
under s. 230 of the Industrial Relations Act 1999. Section 230 limits the Commission to conciliation and arbitration.  By what arbitral order the 
AWU might have been granted enforcement of the rights that it claims under clause 5.6, one can only speculate. The certified agreement cannot be 
varied. 
 
I accept that the matter under s. 230 viz D256 of 2001 may transform itself into a matter under s. 277.  On the material, that has not yet happened. 
 
There are other problems with the case advanced by the AWU.  The only evidence before the Commission that consent was reasonably withheld is a 
suggestion in the affidavit of Roy Francis Harris that the occupational health and safety concerns regarding the proposed change had not been 
addressed.  
 
The material falls far short of that necessary to raise a serious question to be tried.  Indeed the advocate for the AWU before the Commission at first 
instance seemed to concede that, ‘we don’t know that yet because we haven’t taken evidence from any of the employee’, and ‘that’s the whole 
purpose of having interim orders’. 
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It seems to me that on the materials as they were on 14 September, it was premature to come to the conclusion that there was a serious issue to be 
tried.  It is not a legitimate use of the power to grant an interim injunction, to grant it in order that investigations may be carried out to determine if a 
case should be mounted. 
 
It is contended that the interim injunction should have been refused because the AWU gave no undertaking as to damages.  Without deciding the 
matter, I have some doubts that a court of record, though not a superior court of record, such as the Commission, can demand an undertaking as to 
damages.  I am not convinced that learning applicable to the grant of injunctive relief in proceedings about property rights and other civil rights 
necessarily transposes to an Act which is about public interest.  But I do consider it relevant that there is no undertaking as to damages. 
 
One may reasonably feel comfortable about making an interim order against a party who may ultimately succeed, if one can feel confident that the 
party is insured against the financial consequence of any delay by an undertaking as to damages.  It is quite a different matter to make interim orders 
in circumstances where a person against whom the order is made may ultimately succeed, but in the interim suffer irreparable harm. 
 
On the evidence in this case as it presently stands, the harm would be irreparable.  It seems to me that weighed against the potential financial harm, 
the potential inconvenience to employees which would be caused by the temporary introduction of the three panel shifts and their subsequent 
replacement by the existing four panel shifts, pales into insignificance. 
 
I note what has been said by the AWU about practicality.  I appreciate that the consequence of what has occurred is that the proceedings may simply 
start again under s. 277, albeit pleaded in a different way, this very afternoon.  That can happen where matters have not been heard on the merits. 
 
In all the circumstances, I allow the appeal.  I set aside the orders made on 14 September 2001 by Commissioner Thompson in matter B1613 of 
2001. 
 
I adjourn the Court.”. 

 
Dated this tenth day of October, 2001. 
 
By the Court, 
[L.S.] E. EWALD, 
Industrial Registrar. 
 
Released:  10 October 2001 

 Appearances:– 
Mr J. Murdoch SC instructed by Allens Arthur Robinson for the appellant.  
Mr B. Swan for the respondent. 
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DECISION 
 
On 13 July 2000 Mr Stephen Carter lodged an application which sought relief regarding his alleged unfair dismissal by All Crash Parts at Newman Road, 
Zillmere.  Conferences were held before Members of the Commission on 31 August 2000 and 8 June 2001. 
 
At the second conference the respondent said that the matter had been settled in a telephone conversation between its Managing Director, Mr Campbell, 
and a union official representing Mr Carter at some stage about a month after the first conference.  This was denied by Mr Carter who said that the 
alleged settlement had not been authorised by him.  Mr Carter also rejected the respondent’s offer when it was renewed at the second conference.  He 
asked for the matter to be set down for trial. 
 
The Applicant’s Evidence 
 
Mr Carter said he had been engaged by Mr Campbell on 1 March 2000 in a stores capacity on a one month trial.  He said he had been confirmed in 
permanent employment at the end of the trial period when the respondent provided him with a number of work shirts. He said he spoke to the Managing 
Director at that time and asked Mr Campbell to let him know if management ever had any concerns about his work performance because he needed the 
job.  Mr Carter said the only time he was spoken to was on 2 May 2000 when Mr Campbell told him to stop using his mobile phone at work or he would 
be sacked. 
 
Mr Carter said he was given a week’s notice by the company’s northside Manager Mr Dean, on Monday 26 June 2000 allegedly because of poor work 
performance.  Mr Carter said he queried the reason of “poor work performance” and the lack of any warnings.  He said that Mr Dean told him that Steve 
Campbell, Shaun Hachem and Cameron Whitehead had each spoken to him about his performance. 
 
Mr Carter said that after Mr Dean gave him notice he went to an area where he was due to start work.  He looked at the work which was required and 
decided that he did not wish to do it, instead returning to Mr Dean and saying words to the effect that he would not work for the company any longer and 
that they would be hearing from him. 
 
The Respondent’s Evidence 
 
Mr Campbell said he advised Mr Carter at the end of the one month probationary period that he was not satisfied with his performance and would not be 
offering him a permanent position.  He said that Mr Carter became emotional and pleaded for a further opportunity because of his poor financial position 
caused by a recent divorce.  Mr Campbell said he took pity on Mr Carter and decided to continue him in employment by extending his probationary 
period until 30 June 2000.  During the conversation Mr Carter asked could he be given some work shirts because he was tearing his own.  Mr Campbell 
said some secondhand shirts were provided.  New shirts are only made available once an employee is made permanent. 
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Mr Campbell said the company had experienced a number of problems with Mr Carter during his period of employment.  Mr Carter had been warned 
about talking to other employees instead of working.  He had been warned about excessive use of his mobile phone during working hours.  He had also 
been spoken to in very strong terms after he and another employee short-shipped a quantity of product to a new Adelaide distributor which cost the 
company money and negatively impacted upon its reputation.  He had also been spoken to on many occasions about errors in labelling and continually 
putting items in the wrong bin locations. 
 
Mr Campbell said that because of the problems which were being experienced Mr Carter was ultimately shifted to the southside operation in the position 
of yardman after a vacancy had arisen at that location.  The yardman’s position did not require great memory skills and it was thought that it might be 
more suitable for Mr Carter, who had been injured in a motorbike accident and was prone to memory loss. 
 
The respondent said that there were further problems with Mr Carter at the new location.  For example, Mr Carter was alleged to have collected certain 
items from the tip during the course of a work-related visit and to have attempted to sell them to his work colleagues.  He was also accused of disrupting 
other employees during their working time by attempting to sell them secondhand clothing.  A statement from the southside Manager, Mr Hachem, 
indicated other employees also allegedly complained to him that Mr Carter was avoiding work and not pulling his weight.  He would pretend that he was 
working whenever the Manager approached.  Mr Hachem also said Mr Carter would not work unassisted, such as loading a truck with damaged bumper 
bars which had to be taken to the tip. 
 
Mr Campbell said that he spoke to both Mr Dean, the northside Manager and Mr Hachem, the southside Manager, about Mr Carter’s performance on 
Friday 23 June 2000 when it was reported to him that Mr Carter’s performance continued to be satisfactory. 
 
Mr Campbell established that Mr Carter’s probationary period expired on 30 June 2000.  He said that he spoke to Mr Dean and instructed him to advise 
Mr Carter first thing on the following Monday that his extended probationary was to expire and that the company had decided not to continue to offer 
him employment because his performance continued to be unsatisfactory. 
 
Mr Dean gave evidence that he informed Mr Carter on 26 June that the company would not be offering him a permanent position because of his poor 
work performance.  Mr Dean said that he told Mr Carter that Mr Campbell would be back at work the following day and that he could discuss the specific 
warnings and the company’s reasoning should Mr Carter wish to do so.  Mr Dean confirmed that Mr Carter said that he would not work for the company 
any more and that he left the premises shortly after having been given his notice. 
 
Was Mr Carter on probation? 
 
Ms Reynolds, who represented the respondent, conceded that Mr Carter was not an excluded employee within the meaning of s. 72(3) of the Industrial 
Relations Act 1999.  However, she indicated that the extension of Mr Carter’s probation by an additional three months was clear warning to him that his 
performance was unsatisfactory and that it needed to improve.  She submitted that it was also relevant in any assessment of the merits of the application. 
 
After considering the evidence of Mr Carter and of Mr Campbell and other witnesses I have reached the conclusion, on the balance of probabilities, that 
Mr Carter was informed at the end of the expiry of the first probationary period that his continued employment was conditional upon an extension of the 
probationary period until 30 June 2000.  I do not accept Mr Carter’s evidence that his employment was confirmed after one month.  Mr Carter’s evidence 
that he asked Mr Campbell to tell him if management had any concerns about his performance is consistent with the fact that Mr Campbell did express 
concerns about Mr Carter’s performance before agreeing to continue to employ him on an extended probation. 
 
I am satisfied that Mr Carter accepted Mr Campbell’s offer to continue him in employment subject to an extension in the probationary period.  I am 
satisfied that that agreement was concluded when Mr Carter shook Mr Campbell’s hand to thank him for the opportunity to continue in employment. 
 
The fact that an employee is on probation is a relevant consideration in deciding whether a dismissal is harsh, unjust or unreasonable.  In that regard, the 
mere existence of a probationary period does not stand in the place of a warning.  It is still necessary for the employer to raise any performance concerns 
with an employee and to provide coaching and corrective advice rather than simply waiting to the end of the probationary period and terminating the 
employee (see Buckman and Burford v Burdekin Resources NL (1998) 85 IR 415). 
 
Was Mr Carter warned about his performance and given an opportunity to respond? 
 
I am satisfied – after considering the evidence of Mr Carter, Mr Campbell, Mr Whitehouse and Mr Dean – that Mr Carter was spoken to on a number of 
occasions during both his first and second probationary periods about the company’s concerns with his performance.  Whilst particular dates have not 
been provided I am satisfied that the company raised its concerns with Mr Carter and that he was given ample opportunity to respond to such concerns at 
the time that they were raised.  Further, Mr Carter was provided with the opportunity to correct his performance to overcome the problems and 
deficiencies which had been drawn to his attention. 
 
Mr Campbell raised his concerns about Mr Carter’s performance when he spoke to him about talking too much to other employees and using his mobile 
phone when he was meant to be working.  Mr Campbell also expressed his very serious concerns about Mr Carter’s performance when he addressed a 
staff meeting following the Adelaide short shipment incident (above).  Whilst Mr Carter denied that his name had been specifically mentioned during the 
staff meeting I am satisfied, from the evidence of Mr Garnham and the other witnesses, that it was. 
 
I am also satisfied that Mr Whitehouse regularly spoke to Mr Carter about shortcomings in his work.  This included wrongly labelling product and 
placing items in the wrong bin locations. 
 
Whilst there is limited material before the Commission which covers Mr Carter’s relatively short time at the southside operation, I am satisfied that the 
company continued to experience some performance problems with Mr Carter which necessitated Mr Hachem speaking to him on several occasions.  Mr 
Hachem’s concerns were such that he ultimately phoned the northside Manager, Mr Dean, to inform him that he no longer wished to have Mr Carter at 
the southside operation.  Mr Hachem told Mr Dean that Mr Carter’s performance was not satisfactory and that his lack of effort was having a negative 
impact on the culture of the rest of the southside team. 
 
That phone call caused the senior management of the company to review Mr Carter’s continued employment.  Mr Campbell said that he established that 
Mr Carter’s second period of probation was due to expire on 30 June 2000.  Having regard to Mr Carter’s unsuitability for work in the northside 
operation, and what had subsequently transpired at the southside operation, he took the decision to ask Mr Dean to terminate Mr Carter’s employment. 
 
Was the termination unfair? 
 
After considering all of the material presented I have decided that the company’s decision to terminate Mr Carter’s services was not unfair within the 
meaning of the Act. 
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The evidence is that Mr Carter was initially engaged on a one month probationary period.  That probation was extended by an additional three months in 
the circumstances set out above.  During the whole of Mr Carter’s period of employment – of less than four months – he was spoken to on a number of 
occasions about the respondent’s concerns with his performance.  He had a poor work ethic, had a high error rate in his stores role and demonstrated that 
he could not work independently. 
 
In the hope that some role might be found for him he was transferred to the southside operations in a role which was less demanding and more menial.  
He was told upon his commencement at that location that it was his last chance to prove himself and that if he could not he would not remain employed.  
Sadly, Mr Carter’s whole approach to his work did not improve and the company made a decision to terminate his services. 
 
I am satisfied that the decision to terminate Mr Carter was one which was entirely open to the respondent.  It had taken pity on Mr Carter at the end of the 
first month and decided to extend his probation.  Over the next three months Mr Carter’s performance did not improve despite the company’s attempts to 
correct his deficiencies and to find a role for him somewhere within its operations.  It required people who were largely able to work unsupervised and 
who could be relied upon.  At the northside operation it also required people who could perform their work without making errors.  Sadly, Mr Carter did 
not possess those qualities. 
 
There was nothing which was harsh, unjust or unreasonable about the termination.  The application is dismissed. 
 
Costs 
 
Through its representative, Ms Reynolds, the respondent sought costs on the basis Mr Carter pursued the matter vexatiously so as to cause the respondent 
to incur legal costs. 
 
I have seriously considered the application in light of the substantial lack of merit in Mr Carter’s application.  However, at the end of the day, I have 
decided not to award costs. 
 
Mr Carter genuinely believes that he did not receive any warnings during the course of his employment.  Whilst the respondent has successfully 
convinced me that warnings were provided, there was no documentary evidence to support its contentions.  The whole matter turned upon my acceptance 
of the evidence given by the respondent’s witnesses ahead of that given by Mr Carter. 
 
I am not satisfied, after seeing and hearing Mr Carter, that he made the application vexatiously or without reasonable cause or was engaged in an 
unreasonable act or omission in connection with the conduct of the application.  He genuinely believed that no warnings had been given to him.  In that 
regard, it was an agreed fact that Mr Carter had been involved in an unfortunate bike accident and that he suffers from memory loss.  In such 
circumstances he should not be penalised because he did not recall any of the warnings provided to him. 
 
Had the respondent produced documented warnings, and had these been made available to Mr Carter before any hearing, then there may well have been a 
different approach taken to the costs issue. 
 
The respondent’s application for costs is rejected. 
 
The Commission determines and orders accordingly. 
 
A.L. BLOOMFIELD, Commissioner. 
 
Released:  4 October 2001 

 Appearances:– 
Mr S. Carter the Applicant appeared on his own behalf. 
Ms A. Reynolds, with Mr S. Campbell, for All Crash Parts. 
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DECISION 

 
Background 
 
The applicant, Ms Johanna Wills, commenced employment with Fairholme College (the College) in Toowoomba in 1984, with her duties being to teach 
French to year twelve level, in addition to teaching English. 
 
Concerns in respect to the teaching methods and behaviour of Ms Wills had been raised by College Management on numerous occasions in recent years, 
with the termination of her employment being effected by the Principal, Mr Julian (Stan) Klan and the Business Manager of the College when they 
presented themselves at her residence on 21 December 2000 and handed her a letter of termination. 
 
The applicant alleged that the termination of her employment, in accordance with s. 77 of the Industrial Relations Act 1999, was harsh, unjust and 
unreasonable. 
 
The respondent, Fairholme College, disputed that the termination was harsh, unjust or unreasonable, and pointed to some forty-eight (48) complaints that 
had been received from parents of students over a period that extended back some ten years, as providing a basis for the College finally determining that 
the services of Ms Wills be dispensed with in December 2000. 
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Applicant 
 
The applicant was represented by Mr John Spriggs of the Queensland Independent Education Union of Employees (QIEU), and relied upon evidence 
before the Commission from Ms Wills, in addition to affidavits tendered from Ms Patricia Sulewski and Mr Richard Temple-Smith.  
 
In respect of Ms Sulewski and Mr Temple-Smith, Mr Anthony Barlow of Counsel, who appeared on behalf of the respondent, waived his right to cross-
examine both witnesses, which enabled their affidavits to be accepted in the proceedings without the need for each witness to present themselves at the 
Commission. 
 
The evidence-in-chief of Ms Wills was presented in accordance with sworn affidavits of evidence, with cross-examination and re-examination resulting 
in almost three full days for the applicant in the witness box. 
 
Ms Wills began teaching in 1968 and is the holder of a Certificate of Teaching (Secondary) awarded in 1967 by the Kelvin Grove College of Advanced 
Education, and has taught continuously at both State and Private Schools in Queensland for over thirty years. 
 
She adopted, as a role-model for her teaching, a French and English Teacher from her High School years at Souvirious Brigidine College, whose main 
attributes as a teacher were: 
 

• “An intellectual, organised, awe-inspiring, strong, controller of class focus and producer of excellent results. 
• She ‘pushed’ all students to achieve at their best; was provocative in approach and used this to achieve same.  She was not always terribly well 

liked but certainly always well respected.”. 
 
The applicant’s own personal modus operandi was built on these features and provided major positive effects through success, pleasure, reward and 
lasting relationships with students. 
 
At the age of thirty-five (35), the applicant was diagnosed with Multiple Sclerosis. 
 
In her affidavit of evidence at paragraph 7, in reference to how she dealt with her illness, she stated: 
 

“From then, I began applying the ‘hard task-master’ regimen to myself.  Why?  I loved teaching, was good at it and wanted to keep on doing it.  
That’s worked too.  I believe that the aforementioned features may have been tempered by a mischievous and at times irreverent sense of irony and 
well-refined sense of fair play.”. 
 

On 15 September 1997, the applicant was approached and requested to attend an interview on the following day with Mr Klan.  She requested 
information relating to the agenda be made available, a request that was denied. 
 
At the meeting, which was also attended by Mr Gary Orth, the Deputy Principal (Academic), complaints from two parents in respect to the teaching 
manner of the applicant were raised and discussed between those present. 
 
The issue as to the identity of the complainants remained unresolved between the parties at the end of the meeting. 
 
On 17 November 1997, Ms Wills was requested by Mr Orth, to attend an interview with Mr Klan the following day in respect of a matter relating to one 
student.  At that meeting, Mr Klan is alleged to have stated that he had received nine (9) complaints about Ms Wills in one year, yet the applicant had 
never been provided with information as to the nature of the complaints or the names of the complainants. 
 
A letter of complaint, that had been received by the College by Ms Libby Homer, was shown to Ms Wills, with the request that the applicant provide 
assistance to Mr Orth in formulating a reply to this correspondence. 
 
The applicant agreed to assist Mr Orth, and was given assurances that she could “sight” the letter to Ms Homer before it was dispatched. 
 
According to Ms Wills, she was not provided with the opportunity to view the correspondence, nor was there any other resolution of the matter. 
 
In late February 1998, the applicant was invited to attend a further meeting with Messrs Klan and Orth, at which she believed a letter written by herself to 
Mr Klan on 22 February 1998 about changes to the teaching of language at the College would form the basis of the agenda for this meeting. 
 
In addition to discussing the language issue, Mr Klan again raised further complaints that had been received by the College relating to the teaching 
conduct of the applicant. 
 
Ms Wills, in evidence, provided details of a letter of complaint from Mr Geoff Hindmarsh, received by her on 26 May 1999, in respect of his daughter 
Miss Carolyn Hindmarsh, a student in her then year ten English class. 
 
A meeting was held at which Mr Hindmarsh, Miss Hindmarsh, Mr Klan and the applicant attended, at which it was alleged that Mr Klan suggested Miss 
Hindmarsh undertake some form of counselling through the College counselling service. 
 
The applicant recalled Mr Klan and Mr Orth conducting an interview in her classroom on 27 May 1999, and subsequently remained in the classroom to 
observe her teaching of a year ten English class.  
 
She was “taken back” to such an extent by comments made by both Mr Klan and Mr Orth that she decided to contact Mr Terry Burke, the General 
Secretary of QIEU, and following discussions with Mr Burke, forwarded a letter to Mr Klan on 1 June 1999. 
 
A letter of reply, dated 7 June 1999, was forwarded by Mr Klan to the applicant, in which he referred to formal written complaints from two parents 
about the treatment of their children, with the main concern being “your perceived negativity and sarcasm”. 
 
The letter provided information that both parents were seriously considering a change of school for their daughters, should the situation not improve. 
 
Mr Klan, in the correspondence, referred to a previous meeting on 25 February 1998, in which the College offered support to Ms Wills in arranging for 
her to attend a course to improve her interpersonal skills.  The letter reiterated the offer to Ms Wills, and again the College agreed to meet the attendance 
costs for the course. 
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In response to specific requests in Ms Wills’ letter, Mr Klan provided the following responses:– 
 

• “There is no requirement that I provide an agenda for any future meetings. 
 

• It is not permissible to me to disclose to you the identity of the parents making a complaint without their express consent.  In situations where 
that consent is not forthcoming, I may not break confidentiality. 
 

• While there is no legal requirement, I am happy to accede to your request for a person to accompany you during formal interviews. 
 

• It is my prerogative as Principal of Fairholme to visit your classroom at any time of my choosing and without prior notice. 
 

• I am under no obligation to provide you with a written report of my visits to your room.”. 
 
Additionally, Mr Klan, in the correspondence, provided a formal warning for the applicant to improve her classroom treatment of students and advised 
that a “formal review process is now in place.”. 
 
Whilst discussions occurred between the QIEU and the College regarding the review process, Ms Wills, as part of her contribution to resolving parent 
and student complaints, embarked upon a compilation of diary notes of interviews with students. 
 
Ms Wills stated that further correspondence was received from Mr Klan on 27 July 1999, in which he thanked her for her undertaking, and enclosed 
copies of letters of complaint received from parents. 
 
At paragraph 21 of her affidavit of evidence, Ms Wills stated:– 
 

“It was with great concern that I notice that most, if not all, of these letters had the following features in common: 
• not dated 
• not signed 
• student’s name whited out 
• begged for anonymity 
• gave numerous unsubstantiated opinions about me 
• threatened removal of the student from the school if taught by me in 2000/2001.”. 

 
Ms Wills again met with Mr Klan on 16 September 1999 where the applicant alleged that Mr Klan suggested that the College would look favourably at 
an application by her for part-time teaching of all French classes at the College, but she would no longer be available to teach English. 
 
Again at that meeting, the matter of letters of complaint were the subject of discussion, and at paragraph 23, in the applicant’s affidavit of evidence, she 
stated:– 
 

“At this point, I referred once again to the letters and suggested that there seemed to be almost a formula to them, in that even the words and 
phraseology had great similarity.  I also pointed out that in the course of the communications, which followed the pattern of ‘telephone complaints’ 
to Mr Klan, followed by his ‘encouragement’ for them to be put in writing, there has never been any personal involvement by me either requested, 
encouraged or suggested, except in the cases of Mrs Homer and Mr Hindmarsh, as previously discussed. 
 
Mr Klan suggested that parents were ‘fearful’ of my treatment of their daughters if their complaints were brought to my attention.  I asked Mr Klan if 
he had any evidence of this occurring to which he replied in the negative.  I denied that any such events had ever occurred.”. 
 

On 13 October 1999, Ms Wills informed the QIEU (Mr Burke) of the outcome of parent/teacher interviews she had arranged during the mid semester 
break. 
 
The College arranged for Ms Wills to attend a professional development course conducted by Ms Genevieve Mahony of Muller Mahony and Associates 
on 24 November 1999 which covered a wide range of issues including teaching, attitude and conflict. 
 
While the applicant alleges she was promised, by Ms Mahony, a copy of the report, one was not forthcoming.  However, Mr Klan, by way of a note, 
thanked Ms Wills for attending the session and indicated that the outcome had been “positive”. 
 
Appointments were made by the College for Mr Hindmarsh and Mr Paul Merry to meet with Ms Wills on 7 December 1999 to discuss problems they 
perceived existed between the teacher and their daughters. 
 
The Head of the English Department of the College, Mr Derek Curnow, attended both meetings, and according to the applicant, was supportive of her 
actions in all of the issues raised including matters relating to marking and assessments. 
 
At the completion of the school year in 1999, Mr Klan raised two further complaints that had been received in respect of the applicant, including a letter 
from the Roberts family which mentioned a student that Ms Wills had last taught in 1992. 
 
The next item of communication received by Ms Wills from the College was a record of an interview with a student/parent and a covering note from Mr 
Klan which said: 
 

“Dear Johanna, I don’t know what to do about this lady.  She is very unhappy.  Stan.”. 
 

Ms Wills presumed that the report form given to her had been filled in by Mr Klan following a phone call from Ms Wilson, the mother of one of her new 
year ten English students. 
 
The sections filled out were: 

 
“Concerns: Miss Wills in English class.  Miss Wills is sour and cranky and doesn’t know how to smile. 
Positive aspects: None.  A tirade against several teachers and Boarding House regulations.”. 
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The applicant wrote a letter to Mr Klan on 7 July 2000 inquiring about the status of her review process as nothing had been mentioned since the 
beginning of the school year. 
 
A further complaint was received by Ms Wills on 1 August 2000 which resulted in her contacting the student’s mother and being involved in “rather a 
tense conversation” in which the applicant said the parent was assured by her of support for the progress of her daughter. 
 
On 7 August 2000, another complaint was forwarded from Mr Klan with an attached covering note which said: 
 

“Dear Johanna, There are now clear links between your alleged attitude and the Colleges income.  We must discuss this upon your return.  Stan.”. 
 

This complaint was in relation to a Miss Lucy Wilson, a student who had left the College at the end of term three in 2000, and in one form or another, this 
matter had apparently been ongoing for a period of some six months. 
 
Ms Wills, in evidence at paragraph 36 of her affidavit of evidence, noted that the complaint had exhibited some certain repeat features with previous 
incidences.  These included:– 
 

• “Little, if any, opportunity or credibility was given to me to refute specific accusations 
 

• I was repeatedly denied access to the complaints in person, in fact I was literally ‘warned off’ in the strongest possible terms 
 

• No attempt was made by the Principal or Mr Gary Orth, to discuss this matter in person with me 
 

• The other members of school staff involved in this issue were as mystified as I was 
 

• The possibility that I was capable of the retributive actions towards students/parents was once again actively canvassed by the Administration 
despite the fact that now, as on other occasions, when I had asked for substantive proof none was ever forthcoming.”. 

 
The Wilson matter was again raised on 7 December 2000 at a meeting instigated by Mr Klan and further reference was made to the applicant’s review 
process which, to the best of her knowledge, had remained inactive during the course of the year. 
 
Mr Klan is alleged to have advised that the process of review was to continue upon the commencement of the school year 2001. 
 
The applicant received a phone call on 18 December 2000 requesting an interview to take place later that week with Mr Klan to discuss issues raised at 
the 7 December 2000 meeting. 
 
The applicant claims to have reluctantly agreed to meet on 21 December 2000, however, she wished to be represented by Mr Burke at that meeting, and 
upon contacting QIEU, found that Mr Burke was on annual leave. 
 
Acting on advice from the QIEU, Ms Wills wrote to Mr Klan expressing regret that it was necessary to seek to postpone the appointment and suggested a 
rescheduling of the meeting in mid January 2001. 
 
At around 10.30 a.m. on 21 December 2000, Mr Klan, in the company of the College Business Manager arrived at Ms Wills’ place of residence and 
handed her a letter which advised that her employment had been terminated. 
 
Ms Wills stated that Mr Klan then wished her a “Merry Christmas” and left. 
 
Cross-examination 
 
The cross-examination of Ms Wills occupied a significant proportion of the proceedings, and it is recorded on transcript at pages 52 – 226, and 248 – 
285, totalling, in all, some 211 pages. 
 
Mr Barlow, in the initial stages of the cross-examination, concentrated on the failure of the applicant in either her affidavit or affidavit in response, to 
address the allegations relating to her classroom manner and behaviour. 
 
At page 55, line 35, of transcript, on this issue:– 
 

“Barlow: I’ve read your first affidavit, and I cannot find in that affidavit anywhere where you deny that negativity, sarcasm and put-downs were 
part of your classroom conduct.  Can you point to any evidence in your first affidavit where you deny that that was part of the way you 
conducted classes? 

 
Wills:  No, I can’t. 
 
Barlow: So you haven’t denied it in the first affidavit.  Have you denied in any way whatsoever in your second affidavit? 
 
Wills:  I have done some explanation, I suppose, in the second affidavit, in the statement in reply. 
 
Barlow: Come back to my question, please, have you denied it?  Have you denied that your classroom conduct included belittling, sarcastic and 

negative behaviour towards students? 
 
Wills:  I don’t know, tell you the truth, I don’t know.”. 
 

Further on, in questioning along the same lines, at page 57, beginning at line 50, of transcript:– 
 

“Barlow: Didn’t you think it was important to get that across to the Commission at some stage? 
 
Wills:  Well, I keep coming back to the notion that those – those accusations about my behaviour in the classroom were generally not 

substantiated. 
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Barlow: That might all be a matter of proof, but why don’t we come to the nub of the matter right now?  Do you deny, under oath, in these 
proceedings, that you used negative, sarcastic, belittling, down-putting behaviour towards your pupils at Fairholme College? 

 
Wills:  All of my pupils at Fairholme College?  Any of my pupils - - - 
 
Barlow: At any - - - ? 
 
Wills:  - - - at Fairholme College? 
 
Barlow: At any of your classes at any time during your time at Fairholme College? 
 
Wills:  I will say I didn’t know. 
 
Barlow: I beg your pardon? 
 
Wills:  I don’t know. 
 
Barlow: Ms Wills, this is the crux of your case.  Were you treating those students – was one of your techniques of teaching a sarcastic put-down 

of a student as an example of how not to behave? 
 
Wills:  Absolutely not. 
 
Barlow: I come back to the original question.  As part of your teaching, as part of your teaching of students at Fairholme, did you use sarcastic, 

facetious, condescending put-downs as part of your technique of teaching? 
 
Wills:  No. 
 
Barlow: So, you deny that? 
 
Wills:  I do. 
 
Barlow: Under oath? 
 
Wills:  I do.”. 
 

Still on the same topic, at page 59, line 1, of transcript:– 
 

“Barlow: Ms Wills, I’ll give you the courtesy of asking the question again.  Have you ever, during your time at Fairholme, been sarcastic, 
condescending, facetious? 

 
Wills:  In 17 years, possibly, yes, I have been. 
 
Barlow: And you’ve been that way towards pupils of Fairholme, haven’t you? 
 
Wills:  Possibly, yes. 
 
Barlow: Was it in fact part of your teaching technique? 
 
Wills:  No. 
 
Barlow: Did you believe that that style of approach was in fact useful for some students to educate them? 
 
Wills:  In some cases, yes.”. 
 

Another line of questioning from Mr Barlow revolved around the numerous meetings between the applicant and Mr Klan, and some prominence was 
given to the attitude of Ms Wills towards Mr Klan during the course of these meetings. 
 
In particular, reference was made to a meeting that occurred between the parties in May 1999:– 
 

“Barlow: Mr Klan says at paragraph 23, ‘I recall that during this meeting Ms Wills exhibited what was in my opinion sarcastic and insubordinate 
behaviour to me, shrugging her shoulders and replying, “Yes, whatever,” to my questions.’  That’s in Mr Klan’s affidavit.  You don’t 
have that before you at the moment.  That’s what Mr Klan says in his affidavit.  That is, in fact, correct, isn’t it, you were sarcastic and 
insubordinate to Mr Klan at the 27 May 1999 meeting? 

 
Wills:  I don’t know about sarcastic. 
 
Barlow: But you agree that you were insubordinate, were you? 
 
Wills:  I probably was.  I probably was, and I think I said too, didn’t I, before we broke that I was – I was frustrated and angered probably. 
 
Barlow: About what were you frustrated and angered? 
 
Wills:  About repeatedly hearing the same things.”. 
 

The evidence of Ms Sulewski, a former teacher at Fairholme from 1972 until her retirement in 1999, was supportive of Ms Wills’ methods of teaching, 
and in particular, her classroom behaviour. 
 
Ms Sulewski stated that between 1984 and 1990 she taught in a classroom adjacent to the classroom used by the applicant, and was not aware of any 
negative or unconstructive comments or attitude exhibited by Ms Wills, and stated “In fact quite the opposite” was the case. 
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Her observations of Ms Wills’ classes were that they were well structured, and her classroom discipline, excellent. 
 
In relation to her discipline, in paragraph 5 of her affidavit of evidence, Ms Sulewski stated:– 
 

“As far as I could see her discipline was never restrictive.  This was evidenced by the frequent sounds of laughter indicated that the students were 
both participating and enjoying the lessons provided.”. 

 
Mr Temple-Smith’s, a Senior Lecturer of Economics at the University of Southern Queensland, evidence related to his satisfaction of the teaching 
methods and abilities of the applicant. 
 
In particular, the assistance provided to both his daughters and the education outcomes accomplished by both on completion of their studies at the 
College. 
 
The first of his daughters completed her secondary schooling in 1991, with the second daughter completing her education at the college in 1998. 
 
Respondent 
 
Evidence was provided to the Commission, on behalf of the respondent, by Ms Homer, Miss Wilson, Mr Alan Bell, Ms Mahoney, Ms Adele Roberts, Mr 
Hindmarsh, Ms Judy Hindmarsh, Mr Klan, Mr Curnow, Dr Di Gordan and Mr Orth. 
 
In evidence, Ms Homer, a Grazier and property owner, whose daughter, Miss Sarah Homer, commenced as a boarding student in year eight (8) in 1997, 
stated that her daughter had, on “many, many” occasions, spoke on the telephone about her frustration regarding her dealings with Ms Wills, and was 
sometimes distraught and crying. 
 
Her daughter’s complaints were in relation to Ms Wills’ irrational moods and she recalled her daughter using the words “facetious” and “condescending” 
to describe Ms Wills’ manner in class to both herself and other students. 
 
Ms Homer was disappointed at the end of year eight (8) when her daughter decided not to continue with her French studies the following year. 
 
On 12 November 1997, Ms Homer wrote a letter of complaint to Mr Orth outlining her dissatisfaction with the teaching her daughter had received during 
1997 whilst in Ms Wills’ class. 
 
At paragraph 10 of her affidavit of evidence, Ms Homer stated:– 
 

“Both my husband and I fully support the respondent in their dismissal of Ms Wills.”. 
 

Miss Wilson is a 17-year-old grade 11 student, currently attending Somerville House in Brisbane as a boarder, previously attended Fairholme from 1998 
until the third term of 2000. 
 
This evidence related to her experiences under the teaching of Ms Wills in grades 8 and 10 English, and in particular, dealt with the teaching manner and 
methods of the applicant. 
 
At paragraph 7 of Miss Wilson’s affidavit of evidence, under the second and third dot points, stated:– 
 

• “Miss Wills would single students out, even students who did not put their hand up.  It was clear that no-one wanted to take part in class.  Ms 
Wills had very definite opinions and if we did not have the same opinion as she had, she could be very critical and nasty.  I always felt very 
intimidated by Miss Wills.  I remember Mum telling me after a Parent-Teacher Interview that Miss Wills wished I was more involved in class 
but when I was brave enough to give an opinion, Miss Wills made me feel that I was wrong. 

 
• Miss Wills had a habit of making unpleasant faces behind the student’s back when the student was standing in front of the class reading out an 

essay or a poem or something similar.  All the other girls could see this and, of course, were then worried that Miss Wills would do this to us 
when we were presenting a piece of assessment to the class.”. 

 
According to Miss Wilson, Ms Wills, on occasions, was both sarcastic and negative and, at paragraph 12 of her affidavit of evidence, stated:– 
 

“I can say that I definitely would have stayed at Fairholme College had I not had Miss Wills as a teacher, because she made my English classes so 
miserable, and made me hate English.  Because I had had Miss Wills for two out of my three years at Fairholme, I thought that there was a very good 
chance I would have Miss Wills again for senior English in either Year 11 or Year 12.  The issue with the Head of Boarding was merely a small 
factor which made the decision to leave Fairholme a bit easier to make.”. 
 

Under cross-examination from Mr Spriggs, the witness was requested to answer questions in relation to the reputation of Ms Wills amongst other 
students of the school.  At page 310, line 3 of transcript:– 
 

“Spriggs: Now, you said that, that you felt intimidated by Ms Wills.  Can you tell me why? 
 
Wilson: Just simply from – just from the classes and the general feel of the classes.  You went into the class you could just feel how negative 

and how just even scared the students were of saying their opinion and because just – and also I suppose it was from what students – 
other students had said.  And I just felt that I didn’t really want to share anything with the class especially after I first was asked to stand 
up in class and read out my homework.”. 

 
An Epidemiologist by profession, Mr Alan Bell is the father of Miss Caitlin Bell, who is currently a year 12 student at Fairholme. 
 
His evidence related to the concerns and anxiety that his daughter had towards Ms Wills whilst in her year 10 English class in 1999. 
 
Mr Bell, and his wife (who was teaching at Fairholme in 1999), had concerns in respect of the applicant’s manner of teaching and the lack of course 
content.  Whilst issue of content was raised with Ms Wills in a Parent/Teacher interview attended by his wife, his evidence was that because of a possible 
“backlash”, the issue of attitude towards students was not raised. 
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Mr Bell gave evidence of meetings he had attended with Mr Curnow and Mr Klan, and of requesting that a letter of complaint written on 10 September 
1999 by himself to the school, have his name removed for fear of a “backlash” against his daughter. 
 
He stated at paragraph 8 of his affidavit of evidence:– 
 

“I recall telling Mr Klan that if my daughter was denigrated personally by Miss Wills, I would be up there to withdraw her from the class (but not 
from the school) (I made the point to Mr Klan that whilst I was very happy with the school, I was very upset about what I perceived was happening 
to my daughter as a result of her being a student in Miss Wills’ class).”. 
 

In cross-examination by Mr Spriggs, the issue of Miss Bell recounting to Mr Bell stories of her anxiety whilst in Ms Wills’ class was touched on and, in 
transcript at page 340, line 18:– 
 

“Spriggs: You said that initially it was Caitlin telling you stories about what had happened to other students in the class.  I understand that Caitlin 
herself was not the subject of these same experiences? 

 
Bell:  Well, the anxiety within Caitlin increased during the year.  So, there was obviously a fair amount of emotional stress on her because 

what I saw through the year was – it went from anxiety, which increased, and towards the end of the year, I think you could virtually 
call it fear. 

 
Spriggs:  But she didn’t recount that she experienced these things herself? 
 
Bell:  She said that she felt very threatened. 
 
Spriggs:  She felt threatened?  Do you recall – did she tell you what caused her to feel that way? 
 
Bell:  Yes, the – as the year went on, initially in the year there seemed to be only a few girls who were being picked on.  Then, as the year 

went on there seemed to be more and more girls, and I think Caitlin got to the stage where she was feeling, okay, well, who next? 
 
Spriggs: So, going back to the point I raised a minute ago, it wasn’t a matter of Caitlin saying that she was one of the ones being picked on? 
 
Bell:  She – most of the stories were recounted about how other people had been picked on. 
 
Spriggs: So, it wasn’t stories about her being picked on? 
 
Bell:  No.”. 
 

The evidence of Ms Mahoney, the State Sponsorship Manager of Australia Post, related to her previous occupation as a Personal Development 
Consultant, in which she was engaged by the respondent for the purposes of undertaking a short professional development course with the applicant. 
 
Her evidence included the tendering of the report which provided an overview of the session that was held between Ms Mahoney and Ms Wills on 24 
November 1999. 
 
Ms Roberts, an Accounts Secretary, is the mother of Miss Kym Roberts who was a pupil at the College from 1989 and 1995, and Miss Stephanie Roberts 
who enrolled as a year 8 student in 2000. 
 
The evidence of Ms Roberts, in the main, dealt with the difficulties that her eldest daughter had experienced as a year 9 English student in Ms Wills’ 
class in 1992. 
 
Her daughter had told her that she had been subject to criticism, sarcasm, and public ridicule by Ms Wills, and Ms Roberts was forced to, at that time, 
speak to Mr Kerry McIntyre (a teacher in charge of year 9 at the school) to gain assurances that her daughter would not be taught by Ms Wills in year 10. 
 
She stated that her eldest daughter would not have returned to the College in year 10 if she had been assigned to a class taught by the applicant. 
 
In December 1999, at the time of enrolling her youngest daughter at the College, Ms Roberts forwarded correspondence to Mr Klan requesting that she 
not be placed in Ms Wills’ class due to the difficulties that her elder daughter had experienced in 1992. 
 
At paragraph 12 of Ms Roberts’ affidavit of evidence, she provided information as to her position upon hearing of the applicant’s termination:– 
 

“When I learnt of Miss Wills’ dismissal, I immediately contacted Mr Stan Klan, Principal of the school, to congratulate him.”. 
 

Mr Hindmarsh, a Business Proprietor, is the father of Miss Carolyn Hindmarsh (as mentioned), who currently attends the College as a year 12 student. 
 
His daughter had been in Ms Wills’ year 10 English class in 1999, and the evidence of Mr Hindmarsh was that throughout that year, she had suffered 
from “constant unhappiness” to the extent that he had written to Ms Wills on 26 May 1999 raising concerns about the uncharacteristic behaviour of his 
daughter towards to the subject (English) she had always enjoyed. 
 
The letter made reference to her departure from Ms Wills’ French class in February 1998, and of her electing to take another subject rather than continue 
with French. 
 
Such was his daughter’s situation at the time, Mr Hindmarsh’s evidence stated that she had requested a change of school. 
 
A meeting took place with Ms Wills on 2 June 1999 which was also attended by Mr Klan with the outcome being that Carolyn was to meet with Ms 
Ketten, the School Counsellor, to receive assistance. 
 
Despite that meeting occurring with Ms Ketten, Mr Hindmarsh continued to be dissatisfied with his daughter’s progress, and subsequently wrote to Ms 
Wills on 29 November 1999 seeking a further meeting. 
 
At that meeting, he stressed again his concern of the negativity and sarcasm experienced by his daughter at the hands of Ms Wills, and also his 
dissatisfaction with the assessment of her work. 
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Mr Hindmarsh, in correspondence also dated 29 November 1999 to Mr Klan, requested that Carolyn (then year 10) and Miss Susanne Hindmarsh (then 
year 8) not be taught by Ms Wills in the future. 
 
The evidence of Ms Hindmarsh, the wife of Mr Hindmarsh, a Teacher and Business Proprietor, in the main was similar to that given by her husband in 
respect of the difficulties experienced by their elder daughter in being taught by Ms Wills in both years 8 and 10. 
 
During the time that her daughter was being taught by Ms Wills at Fairholme, Ms Hindmarsh herself was employed as a year 1 teacher at the College. 
 
At paragraph 13 and 14 of her affidavit of evidence, Ms Hindmarsh stated the following in relation to her daughters being taught by Ms Wills:– 
 

“. . . on negativity, sarcasm and ‘put downs’ towards Carolyn and some other students.  I would not allow Miss Wills to teach Carolyn nor my 
younger daughter, Susanne (currently in Year 10) ever again. . .  
 
Had Miss Wills been able to teach Carolyn or Susanne in future years, my husband and I would have had no hesitation in removing Carolyn and 
Susanne from Fairholme College.”. 
 

Finally, in her evidence at paragraph 15, Ms Hindmarsh expressed a view of both her husband and herself on the termination of the applicant:– 
 

“I believe that Fairholme has acted correctly in dismissing Miss Wills.  My husband and I support the school’s actions.”. 
 

Mr Klan, who held the position of Principal of the College since April 1994, provided a significant portion of the evidence relied upon by the respondent 
in this matter. 
 
In evidence, he initially provided background information in relation to the Christian values of the College, and of the philosophy and goals to which the 
College aspires. 
 
The College has in place an anti-bullying policy developed by senior staff in consultation with parents, which is widely promulgated throughout the 
school community and included in the staff handbook, a publication that is updated as of 1 January each year and provided to all staff. 
 
The evidence, in relation to the alleged behaviour of the applicant, was clearly identified at paragraphs 9, 10, 12, 13 and 14 of his affidavit of evidence:– 
 

“9. I am able to produce documents to support the fact that Fairholme College has received 48 complaints about Miss Wills from the parents of 28 
different students across the past 10 years; 41 of these complaints are from the parents of 21 different students over the last 3.25 years; 7 
formal written complaints date from the time of my predecessor, Mr Alan Faragher. 

 
10. The College currently has 51 members of academic staff who between them have 357 years of service to the college.  These 51 teachers have 

attracted a total of 15 parental complaints to the College Administration over all those years; on average, a Fairholme Teacher may expect one 
parental complaint every 23.8 years.  Based on these statistics, it can be noted that the College does not have a culture of parents complaining 
lightly to the administration. . .  

 
12. Of the 48 complaints the College administration has received about Miss Wills, 12 refer to students in French classes, 1 in Japanese Class and 

35 related to students in English classes. 
 
13. The same themes recur in the complaints from parents:  sarcasm, negativity, intimidation, ‘putting down’ students, pessimism, ridicule, 

facetiousness, irrational moods, condescending manner, destroying self-esteem,  I believe this all constitutes a course of conduct that can only 
be described as ‘emotional bullying’. 

 
14. In seven separate classes, parents have requested confidentiality for fear of victimisation from Miss Wills; three parents later reported being 

‘interrogated’ by Miss Wills after lodging a complaint with the College.”. 
 
According to Mr Klan, the reaction of parents to the alleged behaviour of Ms Wills was that two students were withdrawn from the College in the year 
2000, and that two siblings of one of the withdrawn students that were expected as full-time students, at a later date, were subsequently enrolled at 
another school. 
 
As all four students were, or would have been, boarders, the income loss to the College was estimated by Mr Klan at $301,047 over the period of time 
that they would have been expected to have attended the College. 
 
It was stated, by Mr Klan, that a further five students were threatened to be removed by their parents from the College in 1999/2000 unless the College 
gave assurances that Ms Wills would not be their teacher for any future classes. 
 
In terms of responding to complaints levelled against the applicant, Mr Klan’s evidence was that on seven separate occasions, between September 1997 
and October 1999, he conducted interviews with Ms Wills in respect of the matter of the complaints, and that a further meeting was held between himself 
and Mr Burke (of QIEU) to discuss the allegations that had been levelled at Miss Wills. 
 
These meetings were held on 16 September 1997, 18 November 1997, 25 February 1998, 27 May 1999, 15 July 1999 (meeting with Mr Klan and Mr 
Burke), 16 September 1999 and 19 October 1999. 
 
Minutes, notes and correspondence emanating from the above meetings were tendered during the course of the proceedings. 
 
It was Mr Klan’s evidence that, despite:  the seven meetings with Ms Wills; attendance by the applicant at a professional development course; the 
implementation of a formal review process; and, the issuing of a final warning to the applicant, the behaviour of the applicant failed to improve to the 
extent that, on the last day of the school year, 7 December 2000, Mr Klan again scheduled a meeting with the applicant. 
 
At that meeting, Mr Klan raised the issue of further complaints regarding the alleged sarcasm and negative attitude of the applicant, and advised that a 
telephone complaint had been received by the Gordon family, in which the possible withdrawal of two daughters from the school was canvassed. 
 
He stated that he “advised Ms Wills that the parents gave her attitude as the reason for their action”.  He estimated the loss of income to the College to 
which Ms Wills invited him to “repeat in front of a Solicitor” that the threatened withdrawal was as a result of her attitude. 
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Following the 7 December 2000 meeting, Mr Klan discussed the issue with the Chairman of the College Council and the College Solicitor, after which he 
decided he would defer any decision on Ms Wills’ future for a period of one week, due to leave and other commitments. 
 
On 13 December 2000, a meeting of the College Council was held where Mr Klan, who under his contract of employment had the sole decision making 
authority in relation to the hiring and firing of staff, was given endorsement for any action he may take to resolve the ongoing problem. 
 
Mr Klan’s evidence was that on 14 December 2000, he telephoned Ms Wills and sought to arrange a face-to-face meeting on the basis that they needed to 
talk further, and he invited the applicant to have either a friend at court or a Union representative at the meeting. 
 
Advice was given that the College Solicitor would be present also at that meeting, and whilst there was some difficulty in determining a date for the 
meeting, finally, on the suggestion of Ms Wills, 21 December 2000 was the date settled upon. 
 
A letter was received by Mr Klan on the afternoon of 20 December 2000 (dated 18 December 2000) from Ms Wills advising that “on Union advice” she 
would not be available for the planned meeting of 21 December 2000, and due to the unavailablility of Mr Burke from the Union, it would not be 
possible for the meeting to be held prior to mid January 2001. 
 
In his evidence at paragraph 39 of his affidavit, Mr Klan provided detail of the applicant’s termination:– 
 

“On December 21st, the date suggested by Miss Wills for a meeting and then cancelled by her, accompanied by the College’s Business Manager and 
the College solicitor, I visited Ms Wills at her residence and handed her formal notification of her dismissal together with a cheque for all her legal 
entitlements, and gave her the same information verbally.”. 

 
Cross-Examination 
 
Like the applicant, Mr Klan was subject to lengthy cross-examination which was recorded in transcript at between pages 435 and 520, being 162 pages in 
all. 
 
Mr Spriggs firstly concentrated on whether the complaints, in respect of Ms Wills, were in fact related to the quality of her teaching and of her teaching 
reputation. 
 
At page 463, lines 5-15 and further on at lines 40-60, of transcript:– 
 

“Spriggs: Was it not the case that there was not complaint regarding the quality of Johanna Wills’ teaching? 
 
Klan:  There were many complaints about the quality of her teaching.  There was not compliant about the content of the subject matter of her 

teaching. 
 
Spriggs: Well, when you say that, ‘the content of the subject matter’, what do you mean? 
 
Klan:  I mean that she taught the prescribed curriculum to the satisfaction of the school. . . 
 
Spriggs: . . . In relation to the Board of Senior Secondary School Studies do you accept that Ms Wills had a high reputation as demanding high 

academic standards amongst the people who participated in Board of Senior Secondary School Studies review of moderation and 
grading? 

 
Klan:  Yes, I do.  But, I would just like to point out that the Board of Secondary School Studies is responsible only for years 11 and 12, where 

students have chosen to do French and – and generally speaking, in language classes, in my experience, students who chose languages 
at 11 and 12 are very highly motivated students. 

 
Spriggs: But, you do accept that Ms Wills had a justly earned high reputation at that level? 
 
Klan:  I do, as our other language teachers at Fairholme do, yes.”. 
 

On the subject of what was conveyed to Ms Wills during the course of the various meetings in respect of the allegations of bullying, Mr Spriggs 
canvassed that issue at page 437, line 30, of transcript:– 
 

“Spriggs: Do you accept that neither yourself or any other member of administration, to your knowledge, ever advised Ms Johanna Wills that her 
conduct was viewed as being contrary to the college’s anti-bullying policy? 

 
Klan:  I accept that I may not have used the phrase:  Your behaviour is contrary to the colleges’ anti-bullying policy, but that intention was 

clearly clear to Ms Wills from many, many interviews. 
 
Spriggs: Well, you come back again to saying you don’t recall using a particular phrase.  Did you say anything at all to indicate to Ms Johanna 

Wills that you viewed her actions as contrary to the college’s published anti bullying policy? 
 
Klan:  I note from my affidavit that I have not written that down.  I have no recollection of having used the phrase.”. 
 

Still on the issue of bullying, at page 438, line 50, of transcript, in reference to the College policy on such behaviour:– 
 

“Spriggs: Well, that might be well enough, but the answer I understand then is that the policy doesn’t specifically direct itself at staff members, 
not did you indicate to Ms Wills that she was acting contrary to that policy, that’s correct, I gather? 

 
Klan:  It’s correct that the policy does not specifically mention teachers and, yes, it’s correct that I did not specifically write down any 

association between the bullying policy and Miss Wills’s behaviour.”. 
 

Mr Spriggs addressed the breakdown of complaints between the years 1999-2000, at page 463, line 12, of transcript:– 
 

“Spriggs: Right.  Just looking at the mathematics there, if there were approximately – and I stand to be corrected – 16 parents involved in 
complaints in ’99 and three in the year 2000, that would seem that there was a significant reduction in complaints in the year 2000? 
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Klan:  To me.  But, remember, as I’ve said in my affidavit, in the year 2000, I was on study leave for part of the year and I was on sick leave 
for a substantial part of the year as well.  Added to the fact that from those three, we now have five parents who are threatening to 
withdraw their students, and I believed they would withdraw their students from the school.  That maybe three, but they now have the 
very clear – very clear connection between their complaints and the loss of income to the school.”. 

 
Still on the area of complaints at page 515, line 55, of transcript:– 
 

“Spriggs: Well, given that we’ve already addressed Mrs Roberts and that didn’t relate the actions of Johanna Wills in the 2000 year, there really 
only can be in the first half of the year 2000, one complaint or one complainant? 

 
Klan:  Yes.”. 
 

On the interview between Ms Wills and Mr Klan on 25 February 1998 in relation to the witnesses’ notes of that meeting, at page 466, line 1, of 
transcript:– 
 

“Spriggs: That’s correct.  Now, do those notes there indicate that you told Johanna Wills that her attitude was contrary to the college’s 
philosophy? 

 
Klan:  Again I wouldn’t have bothered having an interview with her if there was not a concern to bring to her. 
 
Spriggs: Well, did you clearly indicate to her that you viewed her attitude as contrary to the college’s philosophy? 
 
Klan:  In as many words, probably not, but I would expect her to understand from the whole – the reason for the discussion, the whole 

discussion was clear to her that it was not what was expected of a Fairholme teacher.”. 
 

On the termination itself, where Mr Klan held the belief that a working relationship no longer existed as at the meeting of 7 December 2000, Mr Spriggs 
raised the concern of a “threat” being made by the applicant and, on this matter, commencing at page 565, line 60 of transcript:– 
 

“Spriggs: I could understand if you said that you felt offended by some of those comments.  I’m just trying to understand what component of the 
comments actually caused a threat to you? 

 
Klan:  Ms Wills made a threat to me, threatened that – threatened me that I should repeat them in front of a solicitor because it was slander.  

She threatened me.  I felt threatened by her.  I believed she’d issued a threat to me.  And I, in the objective case at the other end of the 
verb to threaten, was -–am the one who was threatened. 

 
Spriggs: But a threat implies a consequence, and there’s no consequence here - - ? 
 
Klan:  That I would be in Court - -  
 
Spriggs: - - identified? 
 
Klan:  - - for – for slandering Ms Wills by saying that five students were leaving, by repeating parents’ information that five students were 

leaving at a loss of $85,000 to the school. 
 
Spriggs: It is correct that Johanna Wills did not threaten to sue you on the basis of what was said at that meeting? 
 
Klan:  She did threaten to sue me.  Well, she – not to sue me, to repeat it in front of a solicitor because it was slander. 
 
Spriggs: She didn’t threaten; she invited you to do something, didn’t she? 
 
Klan:  Is there a distinction?  My word is invited, yes, in the – in my note.”. 
 

Mr Curnow, as the Head of the English Department at the College, provided evidence of his role in respect of the complaints that were levelled against 
Ms Wills and of being approached by Mr Klan at the end of the 2000 school year regarding the applicant’s performance as a teacher. 
 
In paragraph 13 of his affidavit, he stated: 
 

“I expressed to Mr Klan my concerns with her ability and I supported the decision to terminate Miss Wills’ employment.”. 
 

Under cross-examination by Mr Spriggs, Mr Curnow’s ability to recall matters, both recent and back further in time, was poor, to say the least, with some 
thirty questions not being answered due to his inability to “recall” the events in question. 
 
Following the evidence of Mr Curnow, Mr Barlow provided the Commission with information relating to the personal circumstances of Mr Curnow at 
the present time and, on receipt of that information, the Commission could fully understand why the witness’ recollection of events was perhaps 
somewhat vague. 
 
The evidence of Dr Gordan, a medical practitioner, in the main revolved around complaints that had been received from her daughter Miss Elizabeth 
Gordon, a boarder at the College, when she was in Ms Wills’ class in the year 2000. 
 
According to Dr Gordan, one of her daughter’s complaints was that Ms Wills had taken pleasure in humiliating and belittling a student in front of the 
whole class. 
 
Other complaints about the applicant’s teaching methods led to Dr Gordan forming a view that the teaching manner of the applicant was of a negative 
nature. 
 
Two separate parent/teacher interviews between Dr Gordon and Ms Wills were held in April and July 2000, and whilst Ms Wills “was reasonably 
pleasant” to Dr Gordan at the meeting, her daughter remained unhappy. 
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Dr Gordon telephoned Mr Orth and registered her concern that the situation involving her daughter in Ms Wills’ class.  However, she was not prepared to 
place a written complaint for fear of backlash against her daughter Elizabeth or a younger daughter that was attending the school. 
 
Under cross-examination in respect of the teaching methods of Ms Wills, the following exchange occurred at page 631, line 32, of transcript:– 
 

“Spriggs: Right.  Well – and we understand that you’re disadvantaged because you weren’t there and you have to rely on what someone else has 
told you, but can you identify anything for us that would be an example of Johanna Wills only having the students identify negative 
aspects and not positive aspects in their colleagues’ work? 

 
Gordon: I can only go on what my daughter has told me in that it was all a very negative situation; that they hated going to English.  They 

thought they never learnt anything in the classroom.”. 
 
The final witness, on behalf of the respondent, was Mr Orth who has been the Deputy Principal – Academic at the College since 1995. 
 
In his role as Deputy Principal, he became aware of the complaints by parents and students in respect of Ms Wills’ teaching manner, and had a significant 
involvement by way of speaking to the complainants and attending meetings convened by the College Principal. 
 
His evidence was that he attended, during the 1999/2000 school year, seven meetings with Ms Wills and Mr Klan, and he made a number of 
(approximately five [5] or six [6]) unscheduled classroom visits to observe Ms Wills in the performance of her duties. 
 
In his affidavit, at paragraph 9:– 
 

“These classroom visits were unremarkable.  At Miss Wills request, I recall providing her with verbal feedback in relation to these classroom visits.  
It is my recollection that I said to her on a handful of occasions that I was happy with the way I observed her to be treating students during those 
classroom sessions that I had sat in on.”. 
 

As part of the formal review process, his role was to receive and address complaints made against Ms Wills. 
 
It was his evidence that Ms Wills was fully appraised as to each and every complaint, but it was his view that the applicant avoided the fact “that there 
was a problem in the classroom, that is, she appeared to demonstrate total unacceptance of the substantive issues, that is, the parent and student 
complaints, and took the stance that the complaints were ‘trumped up’.”. 
 
The issue of the number of complaints against Ms Wills was addressed by Mr Spriggs, and at page 669, line 50, of transcript:– 
 

“Spriggs: Thank you.  Now, given that we’ve established that the document is not limited to those who put it in writing, I put it to you again that 
there were only complaints in relation to two students whom Johanna Wills taught in the year 2000.  Do you accept that? 

 
Orth:  This document purports to two people making complaints in the year 2000.  It does.  But I would want to add that there – there were 

many other opportunities where people did indicate to me. 
 
Spriggs: Mr Orth, you have attested to the fact that this is an accurate document.  Are you now saying it is not accurate? 
 
Orth:  I am only saying that there’s – there – there would be several other people who may have concerns but did not want it recorded.”. 
 

Concerning the involvement of Mr Orth in the numerous meetings with the applicant, Mr Spriggs sought confirmation of Ms Wills being formally 
advised that her job was under threat. 
 
At page 676, line 8, of transcript:– 
 

“Spriggs: This is a question not a statement:  is it the case that you cannot point to either something verbal or something in writing where Johanna 
Wills was explicitly warned that her job was under threat? 

 
Orth:  I don’t believe that’s the case because when you give someone a first official formal warning all teachers are aware that the first 

warning is – is a step to being dismissed if things aren’t resolved.  That’s the ethos of all teaching that if you’re giving – if you can’t 
resolve these issues and you have a first warning which was in writing that it’s extremely serious and the end result is dismissal if it 
hasn’t been resolved. 

 
Spriggs: Are you aware as to whether Johanna Wills ever received the second warning? 
 
Orth:  In writing or - - -  
 
Spriggs: In any form? 
 
Orth:  I felt that the number of occasions that occurred after her first warning in our meetings, that every warning was a second warning.  In 

fact I was very surprised to see how patient Mr Klan was.  In fact I -–I thought that in fact it had gone through a second, third and fourth 
and perhaps fifth warning.”. 

 
Final Submissions 
 
Written submissions were provided to the Commission by each of the parties. 
 
Applicant 
 
Mr Spriggs, on behalf of the applicant, provided a substantial submission that was presented under the following headings: 
 

• Key Issue for Determination 
• Johanna Wills The Person and the Teacher 
• Allegations Against Johanna Wills 
• Rumours Grow in Magnitude 
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• Meetings between J.S. Klan and Johanna Wills 
• Johanna Wills was not Subject to Process 
• 1999, A Difficult Year 
• There was improvement 
• Mixed Messages from Employer 
• Unreasonable Expectations of Students Give Rise to Allegations 
• The Table of Complaints 
• Miscellaneous 
• Redress Sought. 
 

The thrust of the content was that Ms Wills was subject to numerous allegations, almost all of which were of a second or third hand nature, and the 
process decided upon by the College was not one that fully appraised the applicant to the extent that she could have felt that her employment was in 
jeopardy. 
 
There was acknowledgment that in June 1999 a formal written warning was given to Ms Wills and that additionally a formal review process was also put 
in place at the same time. 
 
However, Mr Spriggs strongly contested the review process in that it did not clearly identify components designed to assist the employee rectify any 
shortcomings in either her performance or behaviour. 
 
Ms Wills was, at no time, given a clear direction by the College, and in particular Mr Klan in respect of her behaviour or the expectations of the College, 
and this, according to Mr Spriggs at paragraph 40 of the submission was “. . . a fundamental and fatal flaw in the argument subsequently put forward” on 
behalf of the College. 
 
Further, on this issue, at paragraph 65, Mr Spriggs stated:– 
 

“We submit that an onus rested on Fairholme to clearly and unequivocally communicate to Johanna Wills the status of her standing with the College.  
It is a reasonable expectation on the part of an employee to receive such communication, especially where there may be some allegations regarding 
her work.  We further submit that Fairholme failed to give Johanna Wills clear communication in relation to her standing.”. 
 

The participation of Ms Wills in late 1999 in the professional development session arranged by the College provided positive outcomes and in the year 
2000, the year of her termination, the evidence showed that only two complaints were received in respect of students under Ms Wills’ charge. 
 
In responding to the complaints made by parents, it was raised that in the case of some of the complainants, the results achieved by their children were 
lower than may have been their expectations and that this may have acted as a motivator for the complaints. 
 
On the termination of the employment, the submission, whilst acknowledging voluminous material supplied in relation to allegations regarding the 
“sarcastic” and “negative” nature of the employee, these allegations were not the reasons given for the termination of the employment. 
 
It was, in fact, the perception of Mr Klan, following the meeting between Ms Wills and himself on 7 December 2000, that the employment relationship 
had, in effect, totally broken down. 
 
In terms of redress, the primary claim sought by the applicant was that of reinstatement. 
 
Mr Spriggs submitted, however, that if the Commission was to find merit in the applicant’s claim, but form the view that reinstatement was not a 
practicable option, then in considering the determination of a payment of compensation, the following should be taken into account: 
 

• The applicant has advertised in local newspapers seeking to provide tutoring services for students. 
 

• Since the date of termination, until 10 September 2001, the applicant has earned an amount of $725 from her tutoring activities. 
 

• The applicant has been accepted as an eligible person for a disability pension, and from the date of termination, until 12 September 2001, has 
received payments of $7,691 from this pension. 

 
• At the time of dismissal, the applicant was paid at the rate of $4,166.70 per month (teachers at the College are paid once each month and receive 

twelve equal payments in each year). 
 
Respondent 
 
For the respondent, the final submissions provided by Mr Barlow were some thirty-three (33) pages in length, and contained material listed under the 
following headings:– 
 

• The Law 
• Employee’s duty of fidelity and good faith 
• Reinstatement 
• The evidence 

– Credibility of witnesses 
• Background 
• The dismissal. 

 
In respect of the submissions where they related to previous matters of law, authorities relied upon by the respondent included:– 
 

• Byrne v Australian Airlines Limited (1995) 185 CLR 410; 
• Bostik (Aust) Pty Ltd v Georgevski (No. 1) 36 FCR 20 – a decision of the Full Federal Court, Sheppard and Heerey JJ; 
• Blyth Chemicals v Bushnell (1933) 49 C:R 66 – a decision of High Court Justices Dixon and McTiernan JJ; and 
• Associated Dominions Assurance Society v Andrew (1949) 49 SR (NSW) 351. 
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In the main, these matters dealt with the harsh, unjust and unreasonableness of termination and of an employee/employer working relationship. 
 
On the issue of reinstatement, Mr Barlow contended that not only was trust and confidence a fundamental aspect of the employee/employer relationship, 
but it was also relevant to the question of reinstatement itself. 
 
A significant portion of the submission (five [5] pages) challenged the credibility of Ms Wills as a witness and made reference to various sections of the 
transcript to support the respondent’s position on this issue. 
 
At paragraph 16 of the submissions, Mr Barlow, in highlighting his concerns, stated:– 
 

“Ms Wills simply forgot that she had earlier admitted the comments to Mr Hindmarsh.  Ms Wills’ evidence was so noticeably unreliable that it 
prompted the Commission to say the following when an objection was raised that Mr Klan had been asked a particular question and had answered it 
(T560 Ll 38-43): 

 
‘Mr Barlow:  I object to the question.  This question has been asked and answered on a number of occasions.  The answer is perfectly clear. 
Commissioner:  I’ll give you one more shot at it.  I have had an opportunity to read the transcript when Ms Wills was cross-examined, and I noticed 
in that, Mr Barlow, that there were some questions that were asked on a number of occasions as well.  You’re a bit lucky – you got a few different 
answers – but – to some of the questions, but - - - [Emphasis added]’.”. 

 
On the other hand, it was submitted that the respondent’s witnesses, and in particular Mr Klan and Mr Orth, gave clear, unambiguous evidence which 
remained consistent throughout the cross-examination of each of those witnesses. 

 
The summation acknowledged that some forty-eight (48) complaints from twenty-eight (28) students had been levelled against the applicant in her ten 
(10) years prior to her dismissal. 
 
Considered important in the respondent’s case was, in their view, the failure of Ms Wills to deny the allegations relating to her classroom behaviour.  At 
paragraph 26 of the submission document:– 
 

“It is of paramount importance that Ms Wills’ does NOT, in written documentation before the Commission, (that documentation including two 
affidavits adopted under oath by Ms Wills), deny using sarcastic belittling and negative behaviour before students.”. 
 

It was claimed that the defiant and unyielding attitude of the applicant had made the task of addressing the areas of complaint somewhat difficult. 
 
The dismissal, at the end of 2000, was set against a background of fairness displayed by the respondent over the previous three (3) years, and it was not 
contested that, complaint wise, Ms Wills “had a relatively trouble free year 2000”. 
 
The meeting between Ms Wills and Mr Klan on 7 December 2000, at which it was alleged that the applicant’s classroom manner potentially could cost 
the College up to $85,000 in revenue through the withdrawal of five (5) boarders, led to an exchange in which Ms Wills invited Mr Klan to repeat the 
allegations in front of a solicitor as she regarded them as slanderous. 
 
Shortly after that meeting, upon reflection, Mr Klan realised that the employment relationship, at that point in time, had irrevocably broken down, and 
subsequently determined that Ms Wills’ services should be dispersed with immediately. 
 
Summation 
 
With respect to the conduct of Ms Wills, she had been spoken to on no less than seven (7) occasions  about her treatment of students, that being 
belittlement, negativity and sarcasm, and formally warned in June 1999 with an on-going review process put in place at that time. 
 
It was evident that Ms Wills would make no effort to rectify her behaviour, and the only course that is available for the College was to dispense with her 
services. 
 
On this point, at paragraph 63 of the submission:– 
 

“Thus put, Ms Wills was dismissed because of her disobedience and conduct destructive of the necessary confidence required for an employment 
relationship.  Simply put there was no foundation left on which Mr Klan, or others, could properly conduct an employer-employee relationship.”. 
 

It was therefore concluded by Mr Barlow that the termination was effected in a proper manner, and that as a result of the trust and confidence breaking 
down between the parties, the option of reinstatement was not a viable one. 
 
Finally it was submitted that if the Commission found against Fairholme in this matter, that a minimal amount of compensation should be awarded to the 
applicant. 
 
Conclusion 
 
It is most evident to the Commission that after hearing this matter, it has been a most traumatic time for both the applicant and the respondent. 
 
The circumstances are that Ms Wills, a career teacher, with thirty-two (32) year’s experience, and a long-term employee of Fairholme (sixteen [16] 
years), had her employment terminated by the College following some forty-eight (48) complaints, in respect of her teaching manner, that had been made 
over an extended period of time. 
 
The evidence before the Commission in respect of the substance of the complaints was, with the exception of Ms Wilson (former student), based on 
information of a second hand nature that had been provided to parents from children that had been in classes taught by Ms Wills. 
 
Whilst there was no real allegation of what a reasonable person might regard as serious impropriety by Ms Wills, clearly, during the course of the 
hearing, a pattern emerged that the teaching manner adopted or displayed by the applicant included a regular use of negative and sarcastic terms that was 
unquestionably difficult for a number of predominantly year ten students and their parents to accept. 
 
In fact, some of the evidence in relation to the teaching manner of the applicant went further to the extent that it was alleged that Ms Wills was facetious, 
intimidatory, had irrational moods, and destroyed self-esteem of students, all of which, according to Mr Klan, the primary witness for the respondent, 
could best be described as “emotional bullying”. 
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A number of parents (seven [7] in all) that lodged complaints in respect of the applicant’s behaviour in the classroom, requested from the College 
confidentiality for fear of victimisation of their children by the applicant. 
 
The Commission was informed of six (6) meetings that occurred between the applicant and the respondent between 16 September 1997 and 19 October 
1999 at which the classroom behaviour of Ms Wills was subject to discussion following the complaints received by the College.  A further meeting had 
been held between Mr Klan and Mr Burke (of QIEU) to also discuss the matter of Ms Wills’ behaviour. 
 
The detail of these meetings was provided to the Commission by both the applicant and the respondent, in evidence, and was of a sufficient nature to 
allow the Commission to form a view as to the processes adopted by the College in responding to the situation at hand. 
 
In arriving at a conclusion in this matter, the Commission focused on the following areas:– 
 

• The Complaints. 
• Response(s) to the Complaints. 
• Witness Credibility. 
• Dismissal. 

 
The Complaints 
 
In looking at the complaints, the Commission had no doubt that each of the parents that gave evidence held genuine beliefs, based on information 
supplied by their children, that the teaching methods of Ms Wills were unacceptable and were not conducive to achieving positive outcomes for the 
students in classes taught by the applicant. 
 
Nevertheless, the Commission, in putting that evidence under scrutiny, had questions as to the level of weightage that should be allocated to this 
evidence. 
 
In the case of Ms Roberts, her evidence related to issues concerning her daughter Kym in 1992, and her view of Ms Wills’ teaching methods were only 
raised again when her youngest daughter was being enrolled in December 1999, some seven (7) years after Kym had last been taught by Ms Wills. 
 
She had raised the matters with the College to seek some guarantees that her newly enrolled daughter would not be placed in Ms Wills’ class. 
 
The evidence of Ms Roberts was, that upon hearing of Ms Wills’ dismissal, she immediately contacted Mr Klan to congratulate him, tends to question the 
objectivity of her evidence. 
 
Mr Bell had concerns in respect of his daughter Caltlin’s treatment by Ms Wills, yet under cross-examination, he stated that most of the stories about 
students being picked on related to other students and not his daughter. 
 
Mr Bell’s evidence was that his wife (then a teacher at Fairholme) had met with Ms Wills in 1999, and discussed course content, but for concern of a 
possible “backlash” had not raised the manner of Ms Wills’ teaching in respect of negativity and sarcasm. 
 
Evidence from Mr Hindmarsh was that, in meeting with Ms Wills in 1999, he had stressed his concern at the negativity and sarcasm experienced by his 
daughter, but had also raised his dissatisfaction with the assessment by Ms Wills of his daughter’s work. 
 
Ms Wilson, a former student having been taught by Ms Wills, stated in her evidence that she had always felt intimidated and that she left the college 
rather take the chance of having Ms Wills teach her English again in either years eleven or twelve.  An issue with the Head of Boarding was merely a 
small factor which made her decision to leave Fairholme somewhat easier to make. 
 
Response(s) to the Complaints 
 
The attitude of the respondent, in addressing the complaints against Ms Wills, was clearly influenced by the Christian values of the College.  Apart from 
the issuing of a final warning in 1999 (which also was a first warning), and putting in place a formal review process, it is difficult to see where the issues 
relating to Ms Wills were ever confronted in the forthright manner that may have been required to properly address the circumstances. 
 
The review process itself, in the view of the Commission, lacked the formal procedures that would allow for both the applicant and respondent to monitor 
both performance and attitude in a transparent way, and consequently appeared to go by the way, and therefore, failed to deliver the outcomes that the 
College may have sought when initiating the process in the first instance. 
 
In the course of the six (6) meetings held, Ms Wills was regularly denied appropriate detail of complaints or the identity of the complainants, and as such, 
may have never given the issues the full attention that they so deserved. 
 
With some reluctance, Ms Wills participated in a short professional development course in November of 1999, and the College was provided with 
positive comments arising from that course from Ms Mahoney, the consultant engaged by the College to conduct the training. 
 
On the evidence, it would appear that the approach of the College in confronting the overall complaints with Ms Wills, lacked the necessary 
aggressiveness that may have been needed to obtain a more positive reaction from the applicant in dealing with the issues that were raised during the 
course of the six (6) meetings that took place. 
 
However, it is on record that in the last year of Ms Wills’ employment, there had been a substantive decrease in the number of complaints compared to 
previous years, and it may be reasonable to assume that the actions of the College in addressing the parties had at least met with some, be it limited, 
success. 
 
Witness Credibility 
 
The Commission found little, or no, fault with the manner and the way in which each of the witnesses provided their evidence during the course of the 
hearing. 
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In respect of Mr Klan, the Commission was considerably impressed with both his demeanour and the frankness of his responses, particularly during the 
course of cross-examination.  He came across as a decent person who espouses genuine Christian beliefs, and very much a protector of the well earned 
reputation of the College. 
 
I accept that whilst Mr Barlow was correct to question at least some of Ms Wills’ testimony (the Commission, in one instance, commented along a 
similar line), overall Ms Wills, as a person who suffers from Multiple Sclerosis, spent more than two and a half days giving evidence, much of which was 
under the expert cross-examination of Mr Barlow, and it is only reasonable to accept that, in some cases, Ms Wills may have struggled.  However, in 
general terms, the Commission is of the view that the evidence of Ms Wills, particularly in relation to the areas of the complaints and the way in which 
they were dealt with, and of her subsequent dismissal was, in effect, credible. 
 
Dismissal 
 
This dismissal was effected on 20 December 2000 when Mr Klan, accompanied by another College employee, visited the place of residence of Ms Wills 
and handed her a letter advising that her services had been terminated.  The letter stated:– 
 

“Dear Ms Wills 
 
I am sorry that you are unwilling to come to the meeting as arranged for December 21st. 
 
I confirm the disappointment I expressed at our December 7th meeting, that you do not accept the complaints of parents which I brought to your 
attention on that date. 
 
Your ongoing attitude is having a significant impact on the College, and I advise you that your employment at Fairholme College is terminated. 
 
The College elects to make payment of wages to you in lieu of notice in accordance with the attached schedule. 
 
Would you please remove all of your personal belongings from the College premises and return your keys by Friday, January 5th.  College 
groundstaff will be available to assist you if required.  Please note that all College staff are on holidays from December 23rd to January 2nd. 
 
Counselling is available at College expense should you wish to avail yourself of it.”. 
 

The evidence before the Commission was undisputed as to Ms Wills’ reasoning for not attending the meeting on 21 December 2000, that being the 
unavailability of Mr Burke (of QIEU) and hence her request for a postponement of that meeting. 
 
The evidence of Mr Klan was that following the meeting with Ms Wills on 7 December 2000, at which Ms Wills invited Mr Klan to repeat certain 
comments in front of a solicitor, that he formed a view that a working relationship no longer existed and it is reasonable to assume, at that point in time, 
that the future of Ms Wills was so decided. 
 
A decision from the governing body of the College, after that meeting of 7 December 2000, endorsed whatever action Mr Klan deemed to be appropriate 
in dealing with the Ms Wills matter. 
 
The Commission accepts the argument put forward by Mr Spriggs in respect of the dismissal, that being that whilst acknowledging the voluminous 
material supplied in relation to the allegations regarding the “sarcastic” and “negative” nature of Ms Wills’ teaching, these allegations were not reasons 
given for the termination by the employer in their correspondence. 
 
Findings 
 
Having considered all of the evidence, material, and authorities presented to the Commission in this matter, I find that the teaching manner of Ms Wills 
certainly was such that it attracted a level of complaint above that of any other teacher at the College, however, I am not of the view that the nature of the 
complaints were sufficient to warrant an employee of some sixteen (16) years having their employment terminated. 
 
I accept that Ms Wills, at times, may have been a difficult person for the School Management to deal with, however the evidence before the Commission 
is not sufficient to convince me that the College had addressed the areas of complaint to the extent that the only option left available for them, in respect 
of Ms Wills, was to terminate her employment. 
 
In fact, there was every indication that the teaching of Ms Wills in the year 2000 had attracted significantly less complaints than previous years, and with 
this following on from the positive feedback the College received emanating from the professional development course in late 1999, it is reasonable to 
accept that the situation had somewhat improved. 
 
Clearly, at the meeting of 7 December 2000, Mr Klan felt confronted by Ms Will’s invitation to repeat certain comments in front of a solicitor.  Whilst he 
is entitled to have such feelings, Ms Wills is equally justified to seek to have the presence of a legal advisor at a meeting should she feel the need. 
 
I find that Mr Klan’s decision to terminate Ms Wills was based on the events of 7 December 2000 more so than any other reason, and on that basis, I 
determine that the actual termination, and the manner in which it was implemented, was harsh, unjust and unreasonable. 
 
Remedy 
 
As I have stated earlier in the decision, this matter has been most traumatic for both parties.  The coverage, through the media in Toowoomba, lifted the 
profile of the dispute to the extent that not only the school community, but the general public, are now very much aware of this matter. 
 
On the evidence before the Commission, the option of reinstatement, for all intents and purposes is not practicable, and would not be in the interests of 
either the applicant or the College for the Commission to so order. 
 
Therefore, in accordance with s. 79(2) of the Act, the awarding of an amount of compensation, in my view, is considered as an appropriate remedy in this 
matter. 
 
In considering that amount, I have taken into account that the applicant received one (1) month’s pay in lieu of notice at the point of termination, the 
applicant has been in receipt of a disability pension which, up until 12 September 2001 had provided $7,691 in payments, and that she had further 
received an amount of $725 as payment for tutoring services. 
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The respondent is required to pay the applicant a gross amount of $10,416.75, within twenty-two (22) days of the release of this decision. 
 
I order accordingly. 
 
J.M. THOMPSON, Commissioner. 
 
 
Released:  5 October 2001 

 Appearances:– 
Mr J. Spriggs, on behalf of the Queensland Independent Education Union of Employees, for
the Applicant. 
Mr A. Barlow, of Counsel, instructed by Clewett Corser & Drummond, for the Respondent.
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
s. 280 – application for reopening 

 
Wendy May Hutter AND Gold Coast Arts Centre Pty Ltd (No. B927 of 2000) 
Susan Fern Ireland AND Gold Coast Arts Centre Pty Ltd (No. B929 of 2000) 

 
COMMISSIONER BLADES 5 October 2001 
 

REPORT ON DECISION (as edited) 
 
In giving his decision from the Bench on 5 October 2001, Commissioner Blades said:– 
 
 “The two applicants allege that they were unlawfully dismissed by the respondent on 4 June 2000.  They make an application, filed 27 August 2001, 

to reopen the proceedings on various grounds under the provisions of s. 280 of the Industrial Relations Act 1999 (the Act) and they seek costs against 
the respondent. 

 
 The respondent opposes the application to reopen on various grounds. 
 
 I have not found it necessary to mention any of the grounds upon which the applications are either made or opposed. The applications can be dealt 

with very briefly.  The following is the chronology of events that transpired:–  
 
 30.6.00 Both applicants file for reinstatement. 
 
 21.7.00 Conciliation conference held under s. 75 of the Act. Certificate issued advising both applicants that application lapses if the applicant has 

not, within 6 months, taken any action in relation to the application or discontinued the application. 
 
 11.8.00 Both matters go to callover – trial dates set for 23, 24, 25, 26 and 27 October 2000. 
 
 18.9.00 Notice dated 12 September 2000 received in Registry from Solicitors for both applicants in the following terms:– 

 
‘We refer to the above and advise that we wish to withdraw as acting solicitor on abovementioned matter.’. 

 
 It was in response to that letter on 21 September, that a Commissioner signed off on the ‘Withdrawal’ and approved it.  The hearing dates were 

cancelled when the Registry sent a letter dated 21 September informing the respondent that the Commissioner had approved the withdrawal.  
Obviously it was incorrectly determined that it was the applications that were being withdrawn.  That was not the case.  The letter of 12 September 
seeks only that the Solicitors seek to withdraw. 

 
 If there is any doubt, which I do not concede, about what the letter of 12 September sought to do, the position at the time becomes abundantly clear 

by this sentence in clause 4 of the grounds of this application:–  
 

‘This caused the applicants to be summarily dismissed from their positions at Jupiters Casino, thereby depriving them of an income and placing 
them in impecunious circumstances which deprived them of the ability to pay for legal representation, hence their original application lapsed 
for want of prosecution because their solicitors refused to act without further payment.’. 

 
 In my view, there is nothing to reopen.  The applications have not been withdrawn at all and are still on foot and have remained so for the whole of 

the period.  The applicants have complied with the provisions of s. 75(4) of the Act in that they have progressed the applications within the 6 months 
allowed for that purpose.  That sub-section requires the applicants to take ‘some action’.  It does not require the application to be finalised within 6 
months.  The applicants' Solicitor, on behalf of the applicants, referred the matters to call-over by written request received in the Registry on 27 July 
2000.  That action complied with the requirements of s. 75(4).  In Allerup v Heka Pty Ltd 161 QGIG 268 Williams J said ‘what the provision requires 
is that the applicant must take some formal step having the effect of moving the application toward the relief sought’. 

 
 The notation by the Commissioner on the file that the ‘Withdrawal’ has been approved can only relate to the withdrawal of the Solicitor.  It cannot 

relate to the withdrawal of the action.  If it purports to relate to the withdrawal of the action it is a nullity and of no force or effect. 
 
 There is nothing to reopen.  The application to reopen is dismissed. 
 
 There is a procedure set out in Rule 201 which applies where there has been a delay of one year since the last action was taken.  Sub-rule (2) 

provides that a party may only take further action with an order of the court, commission or registrar.  It is not clear from the material before this 
Commission whether this proceeding is caught by those provisions.  If it is, sub-rule (3) requires an application for an order to take further action to 
be in the approved form and to be accompanied by certain information.  No application under that rule has been made.  If in fact no step has been 
taken in this matter for one year, the party is unable to proceed further until the Commission has issued an order upon an appropriate application. 
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 I order accordingly.”. 
 
By the Commission, 
[L.S.] E. EWALD, 
Industrial Registrar. 
 
Released:  5 October 2001 

 Appearances:– 
Mr S. Shneider, Ffrench Commercial Lawyers, for the Applicants. 
Mr T. Coombs, Queensland Chamber of Commerce and Industry Limited, Industrial 
Organisation of Employers, with him Mr W. Reilly for the Respondent. 

 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Theresa Margaret Noone AND Kaytown Shoes Pty Ltd (No. B793 of 2001) 
 

 
COMMISSIONER SWAN 4 October 2001 
 

REPORT ON DECISION (as edited) 
 

In giving her decision from the Bench on 25 September 2001, Commissioner Swan stated:– 
 

“This application is made by Ms Theresa Noone, who had been employed by Kaytown Shoes Pty Ltd in Cairns from 9 October 2000 to 18 April 
2001.  Ms Noone was employed in the capacity of a shop assistant, and had worked full-time hours during that period.  The point in contention in 
this case is whether Ms Noone was employed only for a period of time when another employee was on extended sick leave, or whether she was 
employed on a continuing basis as a full-time employee. 

 
The facts surrounding this case are as follows:  An employee of the respondent (Ms Leigh Bourke) became ill during the course of her employment.  
It appears that she was granted sick leave by the employer, with a promise of continued employment when she was able to return to work.  The 
period of sick leave continued for some six months, at which time Ms Bourke sought to return to work.  This employee did return to work and Ms 
Noone was dismissed because the employer claimed that Ms Noone’s employment had always been of a temporary nature. 

 
According to the applicant, she had initially been engaged to fill the vacancy caused by the other employee’s illness for a period of six weeks.  At the 
expiration of that period it appears that the applicant simply continued working in a full-time capacity. There is no evidence that any particular 
discussion occurred around that time between the employer and the applicant whereby the applicant was told of future employment arrangements. 

 
It is asserted by the respondent (through the evidence of Ms Sara-Ann Sharp, Manageress of Kaytown Shoes Pty Ltd) that the applicant had always 
been aware that her employment was of a temporary nature,  As well, Ms Christine Plant (General Manager and Accountant for Kaytown Shoes Pty 
Ltd) stated that she had engaged in a conversation with Ms Noone some time around December 2000 where she reiterated to Ms Noone that her 
position with the employer was of a temporary nature until the return to employment of Ms Bourke. 

 
The employer tendered to the Commission correspondence sent to Ms Bourke in October 2000 which stated, inter alia:– 

 
‘Leigh has indicated to us that due to illness she will be off work for an indefinite period of time.  We intend to keep her position available for 
her.’. 

 
Ms Sharp stated that she believed that she had shown this letter to the applicant, or had at least discussed the content of it with the applicant.   The 
applicant denies seeing the letter, and states that she only became aware of its existence some time around her dismissal. 

 
I did not accept Ms Sharp’s version of events, in that I did not believe she had shown the letter to the applicant at any stage prior to her dismissal.  I 
accept the applicant’s version of events in that she only became aware of the correspondence at the time around her dismissal. 

 
This finding alone, however, does not alter the fact that the employer claims that the applicant knew, from oral communication with the employer, 
that her position was always of a temporary nature.  The applicant’s evidence is that some four weeks prior her dismissal she was informed by Ms 
Sharp that her name had replaced Ms Bourkes’ on an office list of employees, and that Ms Sharp had said words to the effect of :– 

   
  ‘Look Tess, Look!  You’re on the list.  Leigh’s not.  You are now full-time permanent with us.’. 
  

Ms Sharp’s evidence was that the list was nothing more than a roster that recorded the names of all categories of employees.  Ms Sharp was not 
asked, during the giving of her evidence, about this particular contention.  She was asked the broader question of whether she had ever told Ms 
Noone that her position with the employer was permanent.  She stated that she had not.  I prefer Ms Noone’s evidence on this point, that the 
aforementioned comments were made to her by Ms Sharp.  Ms Noone was entitled to believe that her position, at this point in time, had become 
permanent.  Ms Sharp was the Manageress of the workplace in Cairns. Prior to that event, however, I believe that Ms Noone had been made aware 
that she was filling in for Ms Bourke. 

 
I have formed the view, from the evidence that the following course of events is the most likely to have occurred.  Ms Noone knew that, 
notwithstanding the fact that she was employed for full-time hours of work, she was initially covering for Ms Bourke until that person could return to 
work.  During the extensive period of sick leave, all parties viewed the return of Ms Bourke as unlikely. 

 
Ms Sharp, who had been a friend of the applicant’s, told the applicant, after some five months of continued employment by the applicant, that the 
permanent position was hers.  Some four weeks later the employer found that Ms Bourke wished to return to work.  The employer was in a quandary.    
The employer, through Ms Plant, stated that the advice they had received at this point in time was that they probably had a legal obligation to both 
the applicant and Ms Bourke.  Both were entitled to their positions. 

 
To resolve this impasse, the employer had stated that it would draw up a new roster to attempt to facilitate both employees.  The applicant awaited 
this new roster but it did not eventuate and the applicant was dismissed on the grounds that her employment was always of a temporary nature. 
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For the employer’s part, it believed that it was under no obligation to continue Ms Noone’s employment upon the return of Ms Bourke.  Ms Noone 
was paid one week’s payment in lieu of notice. 

 
This is an unfortunate set of circumstances which could have been overcome had the employer been more forthright with Ms Noone.  There is little 
question that the employer was attempting to do the right thing by Ms Bourke, and for that the employer is to be commended.  In the circumstances 
however, it would have been better had Ms Noone been given some written documentation detailing the particulars of her employment with the 
respondent. 

 
From all accounts, Ms Noone was an excellent employee, and there was no question of her ability to perform her job well.  The reality is that Ms 
Noone was told by the Manageress of the store that the permanent position was hers.  I accept that the employer may have encountered difficulties in 
continuing to employ two full-time employees together with their existing staff numbers, however, the manner in which they sought to rectify this 
problem was inappropriate. 

 
In all of these circumstances, the employer’s actions in dismissing the applicant on the grounds upon which it did was sufficiently harsh and unfair 
(pursuant to s. 73(1)(a) and s. 77 of the Industrial Relations Act 1999 (the Act)) as to cause the Commission to interfere in the employer’s decision.  
The reason given by the respondent for dismissing Ms Noone was not factually correct.  

 
Ms Noone is 44 years of age, and her job as sales assistant with the respondent was the first full-time position she had held.  She had performed her 
job well.  She is now finding it difficult to find alternative employment. 

 
In awarding relief to the applicant I have considered s. 78 of the Act.  I have formed the view that it would be impracticable to reinstate Ms Noone to 
her formerly held position. The business in question does not employ many staff and, in the circumstances of and findings in this case, it would be 
impracticable for the applicant to return to this workplace. 

 
Pursuant to s. 79 of the Act, I award to Ms Noone an amount of compensation equivalent to six weeks’ pay.  In awarding this amount I am conscious 
of the fact that the applicant in no way contributed to her own dismissal from the workplace, but I am also conscious of the fact that the employment 
period in question was of short duration, with the applicant knowing, for only a certain period in time, that her position had become permanent. 

 
 This payment should be made within three weeks from the date of release of the decision. 
 
 Order accordingly.”. 
 
Dated this fourth day of October 2001. 
 
By the Commission, 
[L.S.] E. EWALD,  
Industrial Registrar. 
 
Released:  5 October 2001 

Appearances:– 
Mr W. Royds of Thompson & Royds Lawyers for the applicant. 
Ms L. Vanderstoep for the Retailers’ Association of Queensland Limited, Union of 
Employers for the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 276 – application to amend a contract 
 

Robert Over/RW & LK Over AND Hexlawn Pty Ltd trading as the Ready Towing Group and Brisbane  
Communications Pty Ltd (Case No. B251 of 2001) 

 
COMMISSIONER ASBURY 9 October 2001 
 
Unfair contract – Contract for service – Consideration of what constitutes unfairness – Contract not unfair when entered into – Workplace alteration not 
sufficient to attract jurisdiction under s. 276 – Communication breakdown does not constitute unfairness – Contract did not become unfair – Application 
dismissed. 
 

DECISION 
 
Introduction 
 
An application has been brought by RW and LK Over, (the applicant), pursuant to s. 276 of the Industrial Relations Act 1999 (the Act).  The applicant 
seeks a declaration that a contract, between RW and LK Over and Hexlawn Pty Ltd trading as the Ready Towing Group, (the respondent) be declared 
void, save and except for provisions of that contract which have previously entitled the applicant to remuneration.  The application also seeks an order 
that the respondent pay amounts as follows:– 
 

(i) $2,500 as the balance of a $10,000 guarantee of work; 
(ii) $52,000 as compensation for underpayment during the term of the applicant’s 13 month service with the respondent; 
(iii) $36,000 as compensation for lost guaranteed minimum gross earnings between November 2000 and March 2001, the agreed expiry date of the 

contract; and 
(iv) Some other amount the Commission deems fit. 

 
At the commencement of proceedings an application was made to join Mr Robert Over, one of the partners in RW and LK Over, and Brisbane 
Communication and Management Services Pty Ltd to the proceedings.  There was no objection from the respondent to this application, on the basis that it 
was asserted that Brisbane Communication and Management Services Pty Ltd was not party to a contract with the applicant.  The application to join Mr 
Robert Over, and Brisbane Communication and Management Services Pty Ltd was granted pursuant to s. 329(b)(iv) of the Act. 
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The Applicant’s Pleadings 
 
The case pleaded by the applicant can be summarised as follows:– 
 
• the applicant commenced a contract for services with Hexlawn Pty Ltd in August 1999; 
• the applicant purchased his contract from a Mr Rigby for an amount of $65,000, which included an amount of $10,000 which was paid for a 

guarantee of work until March 2001; 
• the applicant’s contract was terminated by the respondent in October 2000, and the applicant was not compensated for monies owing as the balance 

of the guaranteed work or lost earnings, up to the agreed termination date of March 2001; 
• the contract provides for a minimum weekly gross income of $1,800.00;  
• throughout the course of the contract the applicant never earned more than $800.00 per fortnight; 
• the termination of the contract arose during a meeting on 19 October, at which following a verbal altercation between the applicant and Mr Matt 

Ready, the applicant was told by Mr Ready to “take your truck and fuck off”; 
• believing that his contract had been terminated, the applicant did not subsequently attend for work, and on 23 October, had equipment of the 

respondent’s installed in his truck, being a computer screen and global positioning system, removed with the respondent’s knowledge and at the 
respondent’s expense; 

• on 29 October, Mr Over attended the respondent’s premises, and collected his final pay; 
• no attempt was made by any representative of the respondent to contact Mr Over to ascertain his whereabouts or clarify his position; and 
• the termination of the contract in this fashion is harsh, unconscionable and unfair. 
 
Preliminary Points Raised for the Respondent 
 
Mr Heyworth-Smith for the respondent raised a number of preliminary points.  Firstly, it was contended that an application under s. 276 could only be 
made by an employee or a natural person.  As the party to the contract was a partnership, the Commission had no jurisdiction to deal with the matter.  In 
Couriers Please Pty Ltd v  Braunack (2001) (166) QGIG 141 the President agreed with an earlier decision of Blades C, which had held that partnerships 
could bring applications under s. 276.  After this decision was considered the submission in relation to this matter was not pressed by Mr Heyworth-
Smith. 
 
Secondly, Mr Heyworth-Smith contended that the Industrial Tribunal Rules 2000, Rule 71(2) require an application to state certain matters about the 
contract to which it relates.  Those matters do not include a reference to the contract becoming unfair because of the actions of parties.  Accordingly, the 
application was incompetent because of failure to comply with Rule 71, and because it relied upon alleged actions of the respondent, rather than the 
actual terms of the contract.  Upon consideration of the provisions of s. 276(4)(b) Mr Heyworth-Smith did not take the matter further. 
 
My view is that rule 71(2) of the Industrial Tribunal Rules 2000, cannot operate to deprive the Commission of jurisdiction to determine a matter, such as 
whether a contract became unfair because of the conduct of the parties, which is specified in s. 276.  In any event, in light of this argument, I formally 
waived compliance with rule 71(2)(b), pursuant to the powers of the Commission under s. 329(k) of the Act. 
 
Finally, it was contended by Mr Heyworth-Smith that the contract has been determined, so that voiding it at this point in time as sought by the applicant, 
would be a nullity.  During an adjournment, I provided the parties with the decision of Blades C in Earner v Queensland Investment Corporation (2001 
166 QGIG 267 at 269), where it was held that the use of the past tense in s. 276(6) was descriptive rather than indicating contemporaneousness.  No 
further argument was advanced on this point following the adjournment. 
 
In my view, the fact that a contract has been determined is not a bar to an application under s. 276 seeking that the contract be amended or voided.  If it 
was necessary for a contract to be on foot at the time an application under s.276 was made, the section would have little or no application.  Such an 
interpretation of s. 276 would in my view be inconsistent with fundamental rules of statutory interpretation, that no part of a statute should be made 
superfluous, void or insignificant, if by any other construction, that part can be made useful or pertinent: Project Blue Sky v Australian Broadcasting 
Authority (1998) 194 CLR 355 at 382. 
 
The Case for the Applicant 
 
The applicant’s case was that the conduct of Mr Matt Ready, made the contract unfair, in that it was terminated before the agreed end date.  The result of 
this termination was that the applicant lost the opportunity to earn the balance of monies which would have been due under the contract between its 
termination on 19 October 2000 and the agreed end date of March 2001. 
 
Further, the applicant said that the contract became unfair because it obliged the respondent to provide sufficient work to produce a minimum gross 
income of $1,800 per week, provided that the truck was available for work in accordance with the provisions of the contract.  The applicant said that the 
truck was available as required by the contract. 
 
In addition to the applicant, evidence was called from Roderick Noel FRENCH, a driver formerly engaged in the provision of services to the respondent. 
 
The Case for the Respondent 
 
The applicant’s case was that there had been no contract between the applicant and the respondent.  Any contract had been between the applicant and Mr 
Rigby.  In the alternative, the respondent contended that:– 
 
• the contract was not unfair, and had not become so due to the conduct of the parties, or for any other reason; 
• the applicant had breached the contract in any event by failing to make his truck available in accordance with its terms; and 
• the respondent had not terminated the applicant’s contract. 
 
It was also contended for the respondent that the applicant’s case was in reality a claim that there had been a breach of his contract with the respondent, 
and that the Commission does not have jurisdiction to deal with a breach of contract. 
 
Evidence for the respondent was called from:– 
 
Mathew John READY – Manager of Ready Towing Group 
John Bradley SUMMERVILLE – contract operator for Ready Towing 
Tracey Jean HILL – employed in radio room of Ready Towing 
Alan CHARLES – contract operator for Ready Towing 
Shaun Andrew SPINKS – employee of Ready Towing 
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Glen Anthony EDWARDS – contract operator for Ready Towing 
Scott Andrew MUGRIDGE – contract operator for Ready Towing 
Eric Max LANGER – management consultant to Ready Towing 
Colin PAKAI – contract operator for Ready Towing 
 
The Facts 
 
The relevant facts in relation to this application can be briefly stated.  There was a contract for services between the applicant and the respondent.  The 
applicant purchased the benefit of that contract from a third party, Mr Rigby, and was accepted by the respondent to perform work which had previously 
been performed by Mr Rigby.  The term “contract” is defined in s. 276(7) to include an arrangement or understanding, and I am satisfied that the 
arrangement or understanding between the applicant and the respondent could properly be termed a contract, for the purposes of s. 276.  I am also 
satisfied that the applicant purchased the rights under that contract to operate the business for a fixed term of five years, which expired in March 2001. 
 
The contract provided for guaranteed earnings of $1,800.00 per month conditional upon a number of matters including the availability of the applicant’s 
truck between certain hours and on every second weekend. 
 
The applicant conceded that his truck was available every second weekend only during the first stage of his contract.  Thereafter, the applicant did not 
make his truck available for work on every second weekend, in accordance with the terms of the contract.  The applicant disputed the respondent’s 
contention that he also frequently switched off the computer in his truck from 2.00 pm or 3.00 pm on Mondays to Fridays, thereby making the truck 
unavailable for work during those times. 
 
It is apparent from the evidence that the applicant understated his income in the witness statement filed in relation to his application, by failing to disclose 
jobs where he was paid directly by customers (known as cash jobs) or jobs performed for the RACQ.  I am reasonably satisfied that the applicant’s actual 
earnings were in excess of the amount set out in his witness statement.  I draw no conclusions about the applicant’s taxation return, as neither counsel 
ensured that he was warned about self incrimination. 
 
On 19 October an altercation occurred between the applicant and Mr Mathew Ready during a meeting conducted at the respondent’s “headquarters”.  
There is some conflict about the actual exchange between the applicant and Mr Ready during the course of this meeting, and various witnesses for both 
the applicant and the respondent gave a number of versions of events. 
 
It is clear that at the meeting Mr Ready outlined an incident that had occurred between a driver and an employee of one of the respondent’s customers, 
which had resulted in the loss of that customer’s account.  Mr Ready did not name the driver involved, but the applicant formed a view that he was the 
driver being referred to and interjected to defend himself against what he perceived to be an attack on him. 
 
The meeting culminated in the applicant saying that he was not going to stand and listen to “this bull shit”, whereupon Mr Ready told the applicant to 
“take his truck and fuck off”.  Mr Ready says that he had also told the applicant to calm down, and that he did not intend to terminate the applicant’s 
contract.  Mr Ready further said that he expected the applicant to present for work the next day, and that he failed to do so. 
 
On balance, I am inclined to accept the evidence of Mr Ready and other witnesses for the respondent, about the altercation.  While under cross-
examination, the applicant remembered a slightly different version of the altercation and some details which were not included in his original statement.  
Given that this altercation and its outcome was central to the applicant’s case, it is surprising that these matters were not included in the applicant’s 
witness statement.  I do not find the applicant’s attempt to blame his solicitor for this omission, convincing. 
 
However, in my view, very little turns on the exact words which were used during the altercation.  What is significant is that the applicant, without any 
further discussion with Mr Ready or any other representative of the respondent, attended at the premises of King Communications and had computer 
equipment which enabled him to perform work for the respondent, removed from his truck.  The applicant took this action without making any attempt to 
clarify his position with the respondent, or to ascertain whether or not his contract had been terminated.  It is also true that there was no attempt made by 
any of the respondent’s managers to contact the applicant, to ascertain what his situation was. 
 
The contract contained a dispute procedure which either party could have invoked, to resolve the issues between them.  Neither party did so. 
 
The Legislative Provisions 
 
To succeed with the application, the applicant must prove on the balance of probabilities, that the contract was, or became, unfair.  Section 276(2) 
provides that in deciding whether to amend or void a contract, the Commission may consider the relative bargaining power of the parties, whether undue 
influence or pressure was exerted on, or any unfair tactics were used against, a party to the contract.  However, the starting point is a finding that the 
contract is unfair.  An “unfair” contract is defined by s. 276(7) as a contract that:– 
 

“(a) is harsh unconscionable or unfair; or 
 

(b) is against the public interest; or 
 
(c) provides, or has provided, a total remuneration less than that which a person performing the work as an employee would receive under an 

industrial instrument or this Act; or 
 

(d) is designed to, or does, avoid the provisions of an industrial instrument.”. 
 
Section 276(4) provides that the Commission may consider a contract to be unfair if it considers the contract was unfair when it was entered into; or 
became unfair because of the conduct of the parties, or a variation to the contract, or for any other reason it considers sufficient.  In my view these 
provisions are sufficiently broad to give the Commission jurisdiction to deal with a breach of a contract:  See decisions of Thompson C in  BD & HA 
Steele Pty Ltd v Austcover Pty Ltd (2000) 165 QGIG 256 at 259 and Swan C in Woodview Transport v Toll North Pty Ltd (2001) 168 QGIG 30 at 31. 
 
In relation to the question of what constitutes “unfairness” for the purpose of s. 276, in P & J Trucking Pty Ltd v Toll Transport Pty Ltd (2001) 166 QGIG 
434 at 435 Blades C referred to a number of New South Wales cases determined under s. 275 of the Industrial Relations Act 1991 (NSW), which is very 
similar to s. 276 of the Queensland Act.  In Palmer v TNT Australia Pty Limited t/a TNT Express (1995) NSW IRC 24, Hungerford J adopted the 
approach in an earlier decision of Sheldon J in Davies v General Transport Development Pty Limited (1967) AR (NSW) 371, that the unfairness of a 
contract or arrangement, was to be determined on the basis of common sense, characteristic of the “ordinary juryman” and as a matter of morals not of 
law. 
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Conclusions 
 
While I am of the view that the Commission has jurisdiction under s. 276 to deal with breach of a contract, this is predicated on a finding that the contract 
was or became unfair.  I am not satisfied that this is such a case. 
 
Taking the “common sense” approach, I am unable to be reasonably satisfied that the conduct of Mr Ready was such that it rendered the applicant’s 
contract unfair.  In my view, to apply the significant power of the Commission under s. 276, to what was essentially a workplace altercation resulting in 
the termination of a contract, would be an improper exercise of that power, in all of the circumstances of this case.  In this regard, the approach of 
Sheldon J in Davies v General Transport Development Pty Ltd (1967) AR (NSW) 371 at 375, is pertinent, where his honour said of the New South Wales 
unfair contracts provisions that:– 
 

“…[the section’s] massive power makes it imperative that it should be exercised with proper restraint … it should not permit itself to become a 
refuge for those who are merely disgruntled with a bargain, entered into on even terms…the discretion should be exercised to protect victims of 
wrong dealing not to prescribe anodynes.”. 

 
I am reasonably satisfied on the basis of the evidence before me that none of the factors in s. 276(2) which the Commission may consider in deciding 
whether to amend or void a contract, were present in this case. The relative bargaining power of the parties did not come into play, in the situation which 
occurred on 19 October.  No undue influence or unfair tactics were used by Mr Ready or any other employee or agent of the respondent, to bring about 
the situation which the applicant found himself in on that date. 
 
In my view Mr Ready was raising an issue of legitimate concern to the respondent on 19 October.  That issue was that a driver had made inappropriate 
contact with a customer of the respondent.  Even if the facts asserted at the meeting by Mr Ready were not correct, it was not so unreasonable for him to 
raise the matter, in the manner that he did, that it could properly be viewed as an exercise of undue influence or a tactic to apply pressure on the applicant.  
Neither can it be said that the relative bargaining power between Mr Ready and the applicant was relevant in the circumstances which occurred. 
 
The applicant defended himself against what he perceived as an attack, and left the room.  The applicant did not seek to clarify his position with the 
respondent and several days later, put himself in a position of being unable to perform the duties under his contract, by removing the respondent’s 
equipment from his vehicle.  At worst, the situation was created by lack of communication between the applicant and the respondent.  While this is 
regrettable, it is not in my view sufficient to attract the exercise of power under s. 276 on the basis of unfairness. 
 
I am also not satisfied that the contract was or became unfair, because the applicant did not earn the guaranteed income under the contract.  That income 
was dependent on a number of conditions being met, and the applicant conceded that he had not met those conditions.  At the point the applicant decided 
not to make his truck available every second weekend, the conditions under which the income was guaranteed were not met.  I am unable to be satisfied 
on the evidence before me, that the applicant would not have been able to earn the guaranteed income, had he complied with the terms of the contract. 
 
I am also not satisfied that the applicant did earn no more than $800.00 per week gross during the term of the contract.  It is clear from the evidence that 
this assertion made in the pleadings to the application, is not correct.  In any event, the basis of my finding that the applicant did not comply with the 
provisions of the contract necessary to attract the guaranteed earnings, I am not able to be reasonably satisfied that the contract was or became unfair in 
this regard. 
 
While the finding that the contract was not or did not become unfair, disposes of this application, I am also of the view that there has been no breach of 
the contract.  At worst, there has been a dispute between the parties to the contract, which has not been resolved by use of the dispute procedure.  Both 
parties to the contract have behaved in a manner which makes it clear that they formed a view at some stage after the altercation on 19 October, that the 
contract had ended. 
 
In the absence of any real attempt by the applicant to invoke the dispute procedure, or unreasonable opposition to such an attempt by the respondent, 
there is no basis for the Commission to intervene and find that the contract became unfair because of a communication breakdown between the applicant 
and the respondent. 
 
The application is dismissed. 
 
I order accordingly. 
 
I.C. ASBURY, Commissioner. 
 
 
Released:  9 October 2001 

 Appearances:– 
nstructed by Mr J. Dwyer, Reidy and Tonkin for the applicant. 

Mr A. Heyworth-Smith instructed by Ms C. Harvey, Harvey and Associates for the 
respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 278 – application for unpaid wages 
 

Dru Elliott Powell AND King Pie (Brisbane Central) Pty Ltd (No. W126 of 2001) 
 

COMMISSIONER THOMPSON 8 October 2001 
 
Unpaid wages – Award coverage – Retail Take-Away Food Award – South Eastern Division – Training Wage Award – State – Arbitrated Matter – 
Witness evidence – Definition of a “trainee” – Application granted. 
 

DECISION 
 
An application was filed by Mr Dru Powell, of the Department of Industrial Relations (DIR), seeking that King Pie (Brisbane Central) Pty Ltd (King Pie) 
pay an amount of $1,386.86 to Ms Adele Sodeau, a former employee of the respondent. 
 
Applicant 
 
In opening submissions, Mr Powell stated that Ms Sodeau had been employed by the respondent from 16 February until 18 August, 2000 and, according 
to Mr Powell, was employed under the Retail Take-Away Food Award – South Eastern Division. 
 



 
19 October, 2001 QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 165 
 
 

S:\QIRCDEV-BASE\QGIG\2001\168\NO.7 19.10.01.DOCno.7 19.10.01 

On commencement of employment, the applicant was paid at the casual seventeen-year-old introductory award rate until 11 March 2000, when she then 
started to receive the traineeship rate which was paid through until the end of her employment. 
 
The applicant, who was under eighteen years of age at the time of commencement, was not offered a traineeship, nor did she accept an offer of a 
traineeship from the respondent. 
 
Ms Sodeau did not sign a traineeship agreement, and the conditions under which she was employed were not those of a traineeship in that there was no 
training plan, her skills were never assessed by a Registered Training Organisation (RTO), she had no on or off the job training provided during the 
course of her employment, and finally no training plan had been implemented. 
 
It was not until some five (5) months into Ms Sodeau’s employment that she was first approached and requested to enter into a training agreement.  A 
request that was rejected. 
 
In this matter, the applicant relied upon evidence provided by Ms Sodeau, Mr Mark Sodeau (father) and Ms Brigid Reynolds (whose appearance before 
the Commission came about as a result of the serving upon her of an attendance notice). 
 
The evidence of Ms Sodeau related, in detail, to her initial engagement by the respondent, and of matters relating to her employment up until she resigned 
on 18 August 2000. 
 
In relation to the original offer of employment, at paragraphs 13, 14 and 15 of her affidavit of evidence, she stated:– 
 

“13. Mr Ganter said to me that he was looking for fulltime staff, that the duties would be selling pies to the public over the counter.  There was no 
discussion about hours of work or wages at this interview. 

 
14. Mr Ganter told me that later on I might be offered a traineeship.  He gave me a brief description of the traineeship, which indicated to me that 

it was a management traineeship. 
 
15. I was not told that a traineeship was to be the basis of my employment nor that acceptance of this traineeship at a later date was a precondition 

of my employment.”. 
 
Upon the competition of her first day of work, she discussed with her father that Mr Matthew Ganter had mentioned the possibility of a traineeship, and 
on that basis, a request for further information from the respondent was made by Ms Sodeau. 
 
On the issue of the traineeship, and the level of remuneration received, at paragraphs 22 and 23 of her affidavit of evidence, she stated:– 
 

“22. I was not offered of a traineeship and did not accept an offer of a traineeship.  I was not given any papers to sign or any information regarding 
a traineeship.  I was simply told that I was on the fulltime trainee wage. 

 
23. I was not informed that this rate was only applicable to a person engaged on a traineeship and that it was less than the standard award rate.”. 

 
A visit was made by Ms Reynolds and another person, from an organisation known as First Impressions, to Ms Sodeau’s workplace, on 18 July 2000, for 
the purpose of having a traineeship agreement signed.  However, after some discussion, Ms Sodeau refused to sign the documentation that would have 
given her trainee status. 
 
The evidence of Ms Sodeau was that she decided to terminate the employment relationship as a consequence of advice received from her father on or 
about 10 August 2000 in which it was alleged that Mr Ganter had advised her father that he would terminate her services if he was not able to continue to 
pay the traineeship wage. 
 
One (1) day’s notice, in writing, was given by Ms Sodeau, of which the period of notice was objected to by Mr Ganter, who subsequently withheld four 
(4) days’ pay. 
 
Under cross-examination from Mr Ganter, questions on a number of issues were directed at the witness, including her initial engagement, the reduction of 
her level of wages after the one (1) month probationary period, and of materials forwarded to her in respect of the traineeship. 
 
Ms Reynolds, employed as a new apprenticeship consultant at Queensland Apprenticeship Services, gave evidence in this matter that dealt with her 
involvement with both Ms Sodeau and Mr Ganter in progressing the proposed traineeship arrangement between the parties. 
 
The first contact with Mr Ganter occurred on or about 12 June 2000, and from the initial discussions, Ms Reynolds formed the view that the intended 
traineeship for Ms Sodeau was to be a Level 3 Retail Operations Traineeship. 
 
Ms Reynolds stated that on 18 July 2000, she attended the workplace of Ms Sodeau and, after seeking to speak to Mr Ganter, who was not on the 
premises at the time, then met with Ms Sodeau regarding her traineeship agreement. 
 
Ms Sodeau, indicated at that meeting, that she had no knowledge about the traineeship, and refused to sign the proposed training agreement. 
 
Ms Reynolds then indicated that she had endeavoured to contact Mr Ganter in respect of the matter, however had been unable to make contact with him 
until some four (4) weeks later, which happened to be about the time of Ms Sodeau’s resignation from the respondent’s company. 
 
In response to questions from Mr Powell in relation to Ms Sodeau, at page 54, line 24 of transcript:– 
 

“Powell: To your knowledge, was Adele signed up as a trainee? 
 
Reynolds: No. 
 
Powell: And did Adele have a registered training agreement? 
 
Reynolds: No. 
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Powell: Okay.  Could you advise the tribunal of the process required to sign a minor into a training agreement? 
 
Reynolds: Anyone who’s under 18 as at the start date needs to have a parent or guardian’s signature on the training contract.  The parent or 

guardian signs the contract to say that they can ensure the trainee can fulfil the obligations of the training contract until they turn 18.”. 
 

Ms Reynolds was further questioned by the Commission at page 54, line 38 of transcript:– 
 

“Commissioner: Thank you, Mr Powell.  I’ve just got a question or two I might want to ask before we go to cross-examination. . .  Is there a 
time period from when a person’s employed as a trainee to when they’re expected to have the paperwork completed? 

 
Reynolds: Yes. 
 
Commissioner:   Is it a statutory period or is it a - - ? 
 
Reynolds: It’s written on the contract as – the sign-up should be done within the probation. 
 
Commissioner:  That’s the 30 days? 
 
Reynolds: In this case it’s 30 days.  The probation differs from qualifications. 
 
Commissioner:  Right? 
 
Reynolds: But in this case 30 days.”. 
 

Mr Ganter raised a number of points during his cross-examination of the witness.  These included matters relating to the process involved in signing up 
trainees, regulations governing traineeships, information documents provided by the Department, probation periods, and of his own conduct in the 
traineeship arrangement affecting Ms Sodeau. 
 
At page 60, line 6, of transcript, Ms Reynolds, in responding to details of communication between herself and Mr Ganter:– 
 

“Ganter:  So it’s fair to say that, you know, based on what evidence you’ve just given that I’ve made say half a dozen phone calls, is it fair to 
say that I’ve made a genuine attempt to Adele signed up as a trainee? 

 
Reynolds: Yes.  I have no doubt that the intention was there from when I became involved, sometime after 12 June 2000, that every attempt was 

being made to get her signed up, yes. 
 
Ganter: In some of these conversations were there instances where we couldn’t agree as to a time because either you weren’t available or I 

weren’t available that you can remember? 
 
Reynolds: I can’t recall specifics but that is common to – for it to – a sign up to be delayed depending on availability of both parties, but I can’t 

recall specifically in this situation. 
 
Ganter: Can you recall a conversation that I’ve had with you where I expressed my frustration at having to continually chase you up to get a 

sign-up done? 
 
Reynolds: Yes. 
 
Ganter: In that conversation did I say that I was angry that some of my calls weren’t returned? 
 
Reynolds: I do, yes.  I remember you left a message on my mobile asking me to return your calls.  It was like – I think it was the third attempt 

because I had returned the other calls but the messages obviously hadn’t got to you so you weren’t aware that I had returned the other 
calls.  But I do recall that, yes.”. 

 
Mr Sodeau’s evidence provided details of his knowledge of the circumstances of his daughter’s employment with King Pie. 
 
In evidence, he said he had received no contact from Mr Ganter regarding any offer of a traineeship to his daughter. 
 
In evidence-in-chief, Mr Powell questioned the witness regarding the issue of providing consent to his daughter for a traineeship, and at page 66, line 56, 
of transcript:– 
 

“Powell: At .10 in your affidavit, you say, ‘I received no contact from Mr Ganter regarding any offer of a traineeship to Adele.’  Could you 
advise the tribunal of what – of, if any, at any time was your consent sought regarding Adele’s traineeship? 

 
Sodeau: My consent was never sought either by Adele, or by Mr Ganter himself and that was never given.”. 
 

Following his daughter’s meeting with Ms Reynolds on 18 July 2000, he endeavoured to make contact with Mr Ganter, and at paragraph 16 of his 
affidavit of evidence:– 
 

“On or about 10 August 2000 and as a consequence of advice received I again contacted Mr Ganter regarding Adele’s employment.  He said there 
was nothing to discuss and that if he had to pay Adele anything but the traineeship wage he would terminate her employment.”. 
 

Under cross-examination from Mr Ganter in relation to Ms Sodeau’s termination, at page 77, line 50, of transcript:– 
 

“Ganter: Adele, in her earlier evidence stated that the letter of resignation that she signed where it stated that I was able to withdraw three 
days’ pay from her holiday entitlement because she hadn’t given sufficient notice – she said that you were the one that told her that 
was not the case? 

 
Sodeau: Yeah, I was, yes. 
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Ganter: So where did you glean this knowledge from? 
 
Sodeau: I was determined that Adele was to do the right thing in terminating her employment by giving notice.  I actually phoned DETIR and 

was told that she would be required to give five days’ notice.  So we constructed a letter and conceded that we were giving short 
notice by that was on the basis of that information that was given to me, which I later found out to actually be incorrect, that she was 
only required to give two days notice. 

 
Ganter: So, DETIR actually told you – it was on their advice that they told you that she needed to give five days notice? 
 
Sodeau: Yes, I think I phoned Wageline and that was the information I was given.”. 
 

Respondent 
 
Mr Ganter, the Managing Director of King Pie, conducted the case on his own behalf.   
 
He did not dispute the period of Ms Sodeau’s employment.  However, his evidence was that, at the time of her interview, the position on offer was that of 
Retail Trainee Certificate 2 in Retail Sales. 
 
Information was provided verbally at the interview, by Mr Ganter, in respect of the Traineeship, and the possible career path through to Certificate 3. 
 
The terms, at the commencement of the employment, where that a casual rate of pay would be paid for a four week trial period, and if Ms Sodeau was 
successful in terms of her performance during that period, she would formally be offered a traineeship. 
 
The rate of remuneration was initially $7.42 per hour, and continued until 10 March 2000 when her wages were reduced to the level provided for under 
the Training Wage Award – State. 
 
At this time, Mr Ganter provided Ms Sodeau with a document produced by First Impressions Resources, titled “Certificate II in Retail Operations”. 
 
She was also advised that a process was in place for her traineeship agreement to be executed by each of the parties. 
 
Mr Ganter’s evidence was that he either contacted, or endeavoured to contact, the appropriate Departmental persons to arrange the signing of the 
traineeship agreement on 29 February 2000, 6 March 2000, 8 March 2000, and at other times in May, June and July 2000. 
 
Some three (3) months after Ms Sodeau’s agreement was due to be signed, it was finally arranged that Ms Reynolds would attend the City store on 18 
July 2000 to affect the signing of the contract. 
 
When Mr Ganter was advised that the agreement had not been signed, he assumed that Ms Sodeau’s refusal was based on his non-attendance at that 
meeting. 
 
In relation to conversations with Mr Sodeau, he stated, at paragraphs 56, 57 and 58 of his affidavit of evidence:– 
 

“56. These were the only conversations I ever had with Mr Sodeau and the contents of these discussions were exclusively about her severance pay. 
 
57. At no time did I ever have a conversation with him prior to her resignation. 
 
58. At no time did I ever have a conversation with him where I discussed the terms of her employment and I certainly never threatened to sack 

her.”. 
 
In cross-examination by Mr Powell, at page 86, line 14, of transcript, Mr Ganter was questioned in relation to the job interview with Ms Sodeau:– 
 

“Powell: So you would accept the fact that when she originally sought employment she wasn’t seeking a traineeship specifically? 
 
Ganter: I don’t know that to be true because there was a sign up at the front of the store at the time that I was receiving resumes.  So I couldn’t 

answer that question. 
 
Powell: Is your testimony before the Tribunal that when she approached you she asked for a traineeship or it’s just that you’re not saying – you 

can’t say either way? 
 
Ganter: Well, I suppose I assumed that given that there was an advertisement at the front of the store which specifically stated ‘traineeships’ that 

I assumed that was the job she was applying for. 
 
Powell: So your statement to the Tribunal is, you’re assuming – you say that she didn’t say to you that, ‘I’m seeking a traineeship.’ 
 
Ganter: No, she didn’t.”. 
 

Mr Powell questioned Mr Ganter further in respect of the difference between Levels 2 and 3 of the traineeships that were alleged to have been discussed 
between the parties, and Mr Ganter acknowledged that inadvertently, Ms Sodeau was paid the traineeship rate of pay for a Level 3 Trainee, as opposed to 
that of a Level 2. 
 
A significant section of the cross-examination dealt with the failure of the traineeship agreement to be signed off by Ms Sodeau, and at page 67, line 8, of 
transcript:– 
 

“Powell: And, in fact, despite the fact that she was then employed for a further month, you still weren’t able to make a definite arrangement to 
have her signed up? 

 
Ganter: Well, I cannot – I cannot drag people kicking and screaming with a gun to their head to make them sign up somebody. 
 
Powell: Yes, but despite the fact she’d refused? 
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Ganter: I don’t think – I don’t think I’m allowed by law to do that.”. 
 

At times, Mr Ganter had some difficulties in comprehending questions put by Mr Powell, and at page 98, line 1, of transcript, the Commission was forced 
to intervene and, to in effect put the question. 
 

“Commissioner: What was Adele getting as a trainee?  What had you provided for her in accordance with the Act, other than the training wage? 
 
Ganter: Well, apart from the – the course material and the intention for her to be signed up there was nothing because there wouldn’t 

ordinarily be anything because that’s out – out of my area of – my area of responsibility.  My area of responsibility is to get her 
signed up and then the training organisation would provide her with her course documentation and – and a training plan.”. 

 
Finally, at page 99, line 32, of transcript, the Commission raised the issue of financial incentives offered to employers to take on trainees. 
 

“Commissioner: Did you get some incentive financially for taking on all of the – or each of the trainees? 
 
Ganter: Yes, you were paid an incentive.  At the time I think it was 1,200 or 1,250 as an incentive to – to be paid, so I mean I had ever 

– as - - -  
 
Commissioner: So did you ever get paid an incentive to take on Ms Sodeau? 
 
Ganter: Yes, I would have, yes, I would’ve been given an incentive and in my mind the reason why you’re paid an incentive is so that 

– because the employee goes off to college and so you lose their services for those days, you’re compensated for that and - -  
 
Commissioner: So you actually got paid for Ms Sodeau? 
 
Ganter: No, I didn’t. 
 
Commissioner: I just thought you said you did? 
 
Ganter: No, I never got paid for her, no.”. 
 

Final Submissions 
 
Applicant 
 
Mr Powell submitted that the application was a civil recovery of wages, with the onus of proof being on the balance of probabilities. 
 
It is not disputed that Ms Sodeau was employed between 16 February and 18 August 2000, and that the Commission, in this matter, is required to 
determine whether the employee was a trainee or not. 
 
A trainee is defined under “Schedule 5 – Dictionary” of the Industrial Relations Act 1999:– 

 
“ ‘trainee’ means a person who is employed or used in a traineeship– 

 
(a) if an application for the person’s registration as a trainee has been made under the Vocational Education, Training and Employment Act 

1991 – until the application is approved or refused; or 
 
(b) if the application for the person’s registration as a trainee is approved; or 

 
(c) if the person is employed under conditions that are substantially equivalent to conditions in a traineeship – even if an application for the 

person’s registration as a trainee has not been made”. 
 
In applying the definition of a trainee to this matter, as if there was application for the registration of a training agreement, then Ms Sodeau was not a 
trainee within the meanings of subclauses (a) and (b). 
 
It was then argued that to effectively be bound by the provisions of subclause (c), the employee would have had to have accepted a traineeship, and on 
the evidence before the Commission of both Ms Sodeau and her father indicates that this was not the case. 
 
The evidence of Mr Ganter that the offer of a traineeship had been accepted by Ms Sodeau on 16 February 2000, notwithstanding that it had not been 
accepted, would be void due to the employee having been born on 7 May 1982 and at the time was a minor residing with her parents and could not have 
entered into a training agreement without her parent’s consent and approval as provided under s. 73 of the Vocational Education and Training Act 1991.  
 
The definition of a trainee requires the employee to be employed under the conditions that are substantially equivalent to the conditions within a 
traineeship including:  a training plan, skills assessment, training program, and off the job training, none of which were on offer in this matter. 
 
Finally, the position of the applicant is that neither the employee, or her parents, gave acceptance to entering into a traineeship, and that no training 
contract exists, therefore the initial acceptance of a position of a Food and Beverage Attendant is uninterrupted, and the duties performed by the applicant 
during the course of her employment fall within the Retail Take-Away Food Award – South Eastern Division. 
 
Respondent 
 
Mr Ganter submitted that the evidence presented before the Commission, in particular from Ms Reynolds, made it clear that King Pie had the definite 
intention of spirit to have Ms Sodeau signed up to a traineeship. 
 
It was only for the reason of administrative glitches and poor service standards on behalf of a couple of organisations (funded by the Department of 
Employment and Industrial Relations) that her training agreement was not signed. 
 
Throughout the period of employment, Ms Sodeau never once made enquiries about the traineeship, nor the wages that she was being paid. 
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In terms of the issue of parental consent, Mr Ganter had no awareness of the requirements of the Act due to the fact that he had never previously 
employed a person under the age of eighteen years. 
 
The application before the Commission was purely an opportunistic approach to extract monies from his company. 
 
Conclusion 
 
The success or failure of this application quite simply depends upon whether Ms Sodeau was in fact a trainee under the terms of the Training Wage 
Award – State, or an award employee covered by the conditions as set out in the Retail Take-Away Food Award – South Eastern Division. 
 
The Training Wage Award – State at Part 2, clause 2.1 “Definitions” provides definitions of a Trainee, Traineeship and Traineeship Agreement:– 
 

“ ‘Trainee’ means an employee who is bound by a Traineeship Agreement made in accordance with the requirements of the Vocational Education, 
Training and Employment Act 1991. 
 
‘Traineeship’ means a system of training which has been approved by the State Training Council. 
 
‘Traineeship Agreement’ means an agreement made subject to the Vocational Education, Training and Employment Act 1991 between an employer 
and the trainee for a Traineeship and which is registered with the State Training Council, or under the provisions of the appropriate State or Territory 
legislation.  A Traineeship Agreement shall be made in accordance with the relevant approved Traineeship Scheme and shall not operate unless this 
condition is met.”. 
 

The definition of a trainee was further set out in the Act at the time of employment (See Note), and referred to in the final submissions of the applicant.  It 
is that definition, at subclauses (a) and (c), which is subject to test in this matter as to whether or not Ms Sodeau was employed under a traineeship: 
 

“(a) if an application for the person’s registration as a trainee has been made under the Vocational Education, Training and Employment 
Act 1991 – until the application is approved or refused” 

 
The evidence before the Commission was that no such registration had been made by either party, and further on the evidence of Ms Sodeau and Ms 
Reynolds, and supported by the evidence of Mr Ganter, it was apparent that there was a refusal by Ms Sodeau to sign an agreement when first given the 
opportunity on 18 July 2000. 
 

“(c) if the person is employed under conditions that are substantially equivalent to conditions in a traineeship – even if an application for 
the person’s registration as a trainee has not been made.”. 

 
In a question asked by the Commission of Ms Reynolds in the circumstances where a contract for a traineeship had not been signed, at page 55, line 33, 
of transcript:– 
 

“Commissioner: Now, a person who’s not signed up, what’s their status say three, four months after – with the department after a traineeship 
is commenced and they haven’t signed? 

 
Reynolds: Okay,  I actually checked – I’ve actually got a diary reference as well on 24 August and I’ve checked multiple times before 

over the years where there’s no contract in place and the employer is paying traineeship or apprenticeship wages, that the – a 
training consultant from DET advised me that as long as there is a verbal agreement – like it’s basically an agreement 
between the parties that, yes, this trainee is going to get signed up – that it’s okay to pay the wages, the lower wages, until 
the contract is signed. 

 
Commissioner: What happens if the contract’s not signed? 
 
Reynolds: That happens, yes, where – basically on the – well, 24 August, I checked with a training consultant which was obviously 

after Adele’s cancellation date and they advised me that that was okay to pay the traineeship or apprenticeship wages where 
there is no contract in place as long as the intention was there, as long as the verbal agreement was there.”. 

 
I have interpreted Ms Reynolds’ position, therefore, to allow for the payment of a trainee wage, provided as a minima, that there was a verbal agreement 
for the traineeship in place. 
 
On this issue, there is conflicting evidence from both Ms Sodeau and Mr Ganter as to what was the position.  However, there is no dispute that when Ms 
Sodeau was requested to “sign up” that she refused. 
 
Considering further that, at the time of Ms Sodeau’s engagement, she was a person under the age of eighteen years and that approval from either a parent 
or guardian would have been a technical requirement, the evidence of Mr Ganter at paragraphs 57 and 58 of his affidavit would clearly verify that no 
such discussion took place with Ms Sodeau’s parent. 
 
I find that the conditions under which Ms Sodeau was employed were not substantially equivalent to the conditions in a traineeship, that her skills had not 
been assessed, there was not a training plan or an approved training program in place, and more importantly, I am of the belief that Ms Sodeau, on the 
evidence before the Commission, had never agreed to accept a position as a trainee. 
 
The only condition that appears to have been applicable to Ms Sodeau in terms of a traineeship was that she was paid a training wage for the bulk of her 
employment. 
 
Mr Ganter, on the evidence provided by the applicant, was a prolific user of the traineeship system, and on the Department of Employment and Training 
information, tendered (Exhibit 4), had employed at least nineteen (19) trainees over a period of time, all of whom had signed training agreements so that 
Mr Ganter was fully aware as to what the requirements were, and in the case of Ms Sodeau, such requirements were never finalised. 
 
Upon consideration of Schedule 1 of the application in this matter, I accept that the particular amounts of monies payable in that schedule are, in fact, 
owing to Ms Sodeau, and I order that the respondent pay an amount of $1,386.86 gross twenty-two (22) days after the date of release of this decision. 
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Note: Amendments to the Industrial Relations Act 1999, operative from 1 July 2000, referred to the Training and Employment Act 2000 for a 
definition of a “trainee”. 
 
I order accordingly. 
 
J.M. THOMPSON, Commissioner. 
 
Released:  9 October 2001 

 Appearances:– 
Mr D. Powell, of the Department of Industrial Relations, Applicant. 
Mr M. Ganter, of King Pie (Brisbane Central) Pty Ltd, Respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 74 – application for reinstatement 
 

Robert Graham AND Brisbane City Council (No. B1758 of 2000) 
 
COMMISSIONER BLOOMFIELD 10 October 2001 
 
Reinstatement – Dismissal – Termination of Employment – Council Labourer – Threatening and bullying behaviour towards another employee – Witness 
evidence – Witness credibility – Arbitrated Matter – Applicant given previous warnings and counselling – Applicant was given opportunity to respond to 
allegations – Application dismissed. 
 

DECISION 
 
Background 
 
Mr Robert Graham has sought relief following his dismissal by Brisbane City Council on 7 November 2000.  Mr Graham had been employed by the 
Council from 2 September 1991.  He was terminated for verbal intimidation, bullying and harassment of another Council employee on 1 November 2000. 
 
Mr Graham had previously been cautioned regarding similar issues in September 1999 and again in April 2000.  On the last occasion it was made very 
clear to him that it was absolutely his last warning.  He was told that if he engaged in any physical confrontations or was involved in any work 
performance or conduct issues in the future the result would almost certainly be the immediate termination of his employment. 
 
The Applicant’s arguments that his termination was unfair 
 
Mr J. Sharpe, of The Australian Workers’ Union of Employees, Queensland – who represented Mr Graham – argued that Mr Graham’s termination 
lacked merit and was procedurally unfair.  He said the Council had knowingly placed Mr Graham with another employee, Mr Black, when it knew there 
was animosity by Mr Black towards Mr Graham.  He said the blame for any incident which may have occurred between the two men could not be 
directed to Mr Graham.  Council had to take responsibility.  Mr Sharpe drew my attention to a decision by Commissioner Lawson in Australian Meat 
Industry Employees Union v McKays Casings Pty Ltd 1 September 1993 (Print K8963) in support of this general submission. 
 
Mr Sharpe said Mr Graham was denied natural justice because he was not given the opportunity to sight, and respond to, the direct allegations against 
him.  Mr Sharpe referred me to a decision of Judicial Registrar Murphy in Tukue v CDC Diecasting Pty Ltd (unreported) 8 March 1995, which he said 
was authority for the proposition that natural justice would be denied unless an employee was provided with an opportunity to respond to allegations 
made against them.  In that case, the denial of such opportunity caused the Judicial Registrar to decide that the termination was harsh, unjust or 
unreasonable.  Compensation was ordered. 
 
Mr Sharpe also argued that the Council had failed to conduct proper investigations into previous incidents and had failed to provide appropriate warnings 
and counselling to Mr Graham in relation to previous incidents he had been involved in.  Mr Sharpe argued that because of these failings Council could 
not rely upon any previous incident or incidents to further ground its decision to terminate Mr Graham’s employment. 
 
Mr Sharpe pressed for reinstatement of the applicant to his former employment. 
 
Findings 
 
Alleged animosity by Mr Black towards Mr Graham 
 
As indicated above Mr Sharpe alleged that there was animosity by Mr Black towards Mr Graham at the time of the incident.  That allegation is not 
supported by the evidence. 
 
Each of Mr Graham, Mr Black and their Co-ordinator, Mr Woodward, indicated that several months prior to 1 November 2000 Mr Black had mentioned 
Mr Graham’s personal background in front of other staff.  Mr Graham had taken exception and had asked Mr Woodward for the opportunity to address 
the matter.  Mr Woodward agreed and convened a staff meeting.  The whole issue had been aired at that time and Mr Black had been told that it was 
inappropriate for him to refer to personal matters involving any member of staff in the way that he had.  Mr Black accepted that he had done the wrong 
thing and undertook not to do it again. 
 
After the staff meeting Mr Graham and Mr Black spoke privately about the matter.  The evidence of all three of the witnesses was that Mr Graham and 
Mr Black had shaken hands and agreed to put the matter behind them.  Mr Graham said in his witness statement that the matter had been sorted out and it 
was not an issue at 1 November 2000.  However, in his verbal evidence he suggested that it was still live.  I do not accept his verbal evidence.  The matter 
had clearly been resolved several months before.  It was not a live issue as at 1 November 2000. 
 
It was also suggested that Mr Black had abused the Co-ordinator, Mr Woodward, a few days before the 1 November incident when Mr Woodward told 
Mr Black that Mr Graham was being transferred to his truck.  Mr Sharpe argued that that incident showed that there was continuing animosity by Mr 
Black towards Mr Graham. 
 
I do not accept that there was any abuse.  Mr Black certainly did tell Mr Woodward that he had done him no favours by transferring Mr Graham to the 
truck.  I do not regard that as constituting “abuse”.  Mr Black struck me as a keen and conscientious worker and his comments seem to have been made in 
the context that Mr Graham was widely regarded by other workers, Team Leaders and supervisors as being a difficult employee with a poor work ethic. 
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In any event, after voicing his concerns on one day, Mr Black told the Co-ordinator on the next day that he would accept Mr Graham into his team.  
There was nothing in the evidence which suggested that he had not or that he showed any animosity towards Mr Graham on the day. 
 
Incident of 1 November 2000 
 
After considering the evidence of Mr Graham, Mr Black, Mr Woodward and Mr Skelton, I have decided to substantially accept Mr Black’s version of the 
events of 1 November 2000. 
 
In summary, Mr Black’s evidence was that Mr Graham was assigned to work with him as a two-person troubleshooter gang on 1 November.  Mr Black 
was the Team Leader.  They were assigned to repair a damaged traffic light at Abbotsford.  While they were effecting their part of the repair Mr Skelton 
and an apprentice arrived at the job.  Mr Black was cementing around a ragbolt at the base of the traffic light structure.  Mr Graham and Mr Skelton 
became involved in a conversation.  Mr Black said (and I accept) that Mr Skelton asked Mr Graham why he was not on the loop cutters’ truck any more 
and why he was not very popular in the yard.  Mr Black said he heard Mr Skelton tell Mr Graham that he had heard that he (Mr Graham) was a bit of a 
dobber.  Mr Graham began to curse a bit saying he was not a dobber and that he was just trying to save everyone’s jobs by letting the bosses know who 
the bludgers were.  Mr Black said he joined in the conversation at that point telling Mr Graham that he had “just answered the problem” himself.  He told 
Mr Graham that he would have to be one of the laziest people in the yard and yet he took it upon himself to go to the office and point out who the 
bludgers were. 
 
Mr Black said (and again I accept) that Mr Graham then became quite heated and intimidating, leaning towards Mr Black with his fists clenched.  He 
accused Mr Black of cocksucking the bosses and said he would go back to his old ways again.  When Mr Black asked him what he meant, he said he 
would start bashing cunts.  Mr Black took this as a direct threat.  He asked Mr Graham if he was threatening him.  Mr Graham said that he could take it 
however he wanted to take it. 
 
Mr Black said he felt the situation was getting out of hand and attempted to defuse it by asking Mr Graham to go up the road and collect some of the 
traffic safety signs that they had placed before the job started.  Mr Graham told him to get fucked.  Mr Black asked him again to go and pick up the signs 
and to have a think about his behaviour while he was doing it.  Mr Graham told him to get fucked again. 
 
Mr Black said that he asked Mr Graham who the Team Leader was.  After some discussion Mr Graham agreed that he (Mr Black) was the Team Leader.  
Mr Black said he then gave Mr Graham a clear instruction, as the agreed Team Leader, to go and collect the signs.  Mr Graham again told him to get 
fucked. 
 
I accept that Mr Black made his requests, and gave the direction, in a measured and reasonable tone of voice. 
 
Mr Black said that he went up one of the side roads and collected all of the signs.  When he came back he spoke to Mr Graham again and suggested that 
they jointly pick up the signs from the other side road before having lunch.  Mr Graham told him to bang it up his arse and to get fucked.  Mr Black told 
Mr Graham that he was going to call in the Co-ordinator if Mr Graham did not help him.  Mr Graham refused, again telling Mr Black to bang it up his 
arse.  Mr Black said that he decided to go to the truck and to contact the Co-ordinator.  He informed the Co-ordinator, Mr Woodward, that he was having 
problems with Mr Graham and that he would not leave the job until Mr Woodward came to sort the problem out. 
 
Several hours later Mr Woodward arrived.  Mr Black told him what had happened.  Mr Woodward’s reply was that there was nowhere else for Mr 
Graham to go and that Mr Black would have to put up with him.  Mr Black asked Mr Woodward how he would react if every time he handed out a job to 
someone he was told by that person to get fucked or to bang it up his arse.  Mr Black commented that Mr Woodward wouldn’t tolerate it and asked why 
he (Mr Black) should be expected to tolerate it. 
 
Mr Black said Mr Woodward again told him he couldn’t do anything about the matter.  Mr Black told Mr Woodward that that was not good enough.  He 
had a problem and was being told by his Co-ordinator that nothing could be done about it.  Mr Woodward then said the only option was to take it to 
Human Resources.  Mr Black said (and I accept) that Mr Woodward warned him that if he went to Human Resources he would probably dig himself into 
a hole. 
 
Mr Black said he thought about the matter for a while and felt that his options were being closed down.  He told Mr Woodward that the only condition 
upon which he would accept Mr Graham back into the truck would be if Mr Graham apologised to him for his intimidation and threatening behaviour.  
However, Mr Black told Mr Woodward that he would not accept Mr Graham back into the truck on that day.  He would think about it all overnight and 
see if they could make a fresh start in the morning.  Mr Woodward went to talk to Mr Graham. 
 
A little time later Mr Graham approached Mr Black who was in the truck.  Mr Black thought he was coming to collect his gear and to apologise.  Instead, 
Mr Graham leaned in the passenger window and said words to the effect “If you go to HR (Human Resources) about this issue I am going to lose my 
super and I am going to lose my ten years long service.  If that happens I’ll lose money and my kids are gonna get hurt.  If my kids get hurt you’re 
fucking dead, do you get it?  You’re fucking dead.  I’m gonna come round to your place and I’m gonna fucking kill you.  You’re dead.”.  I accept Mr 
Black’s evidence that that was generally what Mr Graham said to him. 
 
Mr Black said that he started to say some things back to Mr Graham and Mr Graham looked him in the eye and said words to the effect “Do you 
understand what I’m saying?  If you go to HR you’re fucking dead.  I’m going to pay you a visit and I’m . . . going to fuck you over.”. 
 
Mr Black said that he responded by saying something to the effect that “You’ve just made one threat too many Bob.  You’ve just made one threat too 
many.  You’ve made my mind up.  I’m going to HR.  You’ve just fucked up.”.  He started up the truck and drove off. 
 
Mr Black said that as he drove off in the truck he looked across at Graham Woodward, shook his head and said out loud “He’s gone too far this time.  
He’s gone way too far.”.  Mr Woodward said he heard Mr Black say words to the effect “Now you’ve made up my mind – I’m going to HR.”. 
 
Mr Black drove back to the depot and went straight to the Human Resources office. 
 
In accepting the above version of events I record that I found Mr Black to be a credible, reliable and honest witness.  By contrast I found Mr Graham to 
have been inconsistent, lacking in credibility, and most uncomfortable during cross-examination – especially on key issues.  I have not accepted any of 
his evidence.  Mr Skelton was an evasive witness who was clearly withholding evidence.  I do not accept his denial that he had contributed to the incident 
by referring to Mr Graham as a dobber.  I also do not accept that part of Mr Woodward’s evidence where he denied telling Mr Black that if he went to 
Human Resources he would dig a hole for himself.  He was clearly uncomfortable when that matter was raised with him. 
 



 
172  QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 19 October, 2001 
 
 
The complaint 
 
At the Human Resources office Mr Black first spoke to a Justice Referral Officer.  That person approached the Human Resources Co-ordinator at the 
depot saying that she was unsure how to deal with Mr Black because he was extremely distraught, very upset and visibly shaking. 
 
The Human Resource Co-ordinator, Ms James, gave evidence that when she saw Mr Black he was very anxious.  He told her Mr Graham had threatened 
him and his partner.  She said that Mr Black was very, very upset. 
 
Mr Black was asked to make a written statement, which he did.  The statement was apparently given to Mr Ian Murdoch, Manager Signs, Lines and 
Signals for the Council.  Mr Murdoch interviewed Mr Black and Mr Woodward to try to establish what had happened. 
 
Mr Murdoch decided to investigate the matter further and convened a series of meetings for that purpose on 2 November 2000. 
 
The interviews held on 2 November 2000 
 
The first meeting was with Mr Skelton and the apprentice who had attended the job site.  Also in attendance was Mr Jeffrey, the AWU delegate.  Mr 
Skelton said that Mr Graham had been upset about something and that it had been suggested to him that he calm down.  Mr Black had requested Mr 
Graham, in a reasonable way, to pick up the witch’s hats but Mr Graham had refused to do so.  Neither Mr Skelton nor the apprentice could provide any 
information in respect of the later incident. 
 
The next meeting was with Mr Graham.  The written record of interview with Mr Graham, held at 8.00 a.m. on 2 November 2000, commences as 
follows:– 
 

“Ian Murdoch explained the purpose of the interview was to give Robert Graham the opportunity to explain his version of the events that had 
occurred the previous day between him and Anthony Black, when Bob had apparently failed to obey a lawful instruction from Anthony, the Team 
Leader.”. 
 

Mr Sharpe complained that the interview was conducted for the purposes of giving Mr Graham the opportunity to answer the allegation that he had not 
obeyed a lawful instruction from his Team Leader.  Mr Sharpe said the meeting was convened for that specific purpose and no allegations were put to Mr 
Graham that he had engaged in intimidatory, threatening or bullying behaviour.  In particular, Mr Graham was not provided with the written allegations 
prepared by Mr Black.  Mr Sharpe said the respondent’s failure to detail the specific allegations, or to provide a copy of the written statement, meant that 
Mr Graham had been denied natural justice. 
 
With respect, that is too narrow a view to have taken.  Mr Murdoch certainly did mention at the start of the interview that Mr Graham had apparently 
failed to obey a lawful instruction from Mr Black.  However, it is also clear, from the record of interview and from the evidence of all of persons present 
during the interview, that Mr Graham was asked to give his version of events, not only about his possible failure to obey a lawful instruction but also 
about the events which followed.  Mr Graham was given a specific opportunity to state what he said to Mr Black when he leaned into the truck door.  Mr 
Graham told everyone that he was “99% sure that I never spoke to him”. 
 
Importantly (in light of some of Mr Sharpe’s other submissions about lack of process), Mr Murdoch also asked Mr Graham if there was anything that the 
organisation could do to assist him in terms of anger or stress management or to help him work better with others.  The record of interview showed that 
Mr Graham replied he knew there was a problem and that he might need to see a psychiatrist.  Mr Graham denied, during his evidence, these things were 
raised or discussed at the interview.  I accept that they were.  I also accept that he told Mr Murdoch he had had enough of what was going round the yard 
and “just snapped”. 
 
Further – in light of Mr Sharpe’s arguments (above) – the record of interview also shows that Mr Murdoch told Mr Graham, on two occasions towards 
the end of the interview, that his version of events was different from those given by other staff.  Mr Murdoch told Mr Graham it was necessary for him 
to try to confirm the facts and he undertook to contact Mr Graham when his enquiries were completed. 
 
Finally, the evidence of all of the respondent’s witnesses who attended the interview makes it clear that from shortly after the interview commenced it 
was clear two matters were being investigated.  The first was the apparent refusal to follow directions and the second was the alleged verbal harassment 
and intimidation of Mr Black – especially the threats made to Mr Black when he was in the truck.  In that regard the record of interview and the evidence 
of other witnesses clearly indicates that Mr Graham was asked questions about, and invited to comment upon, what he said to Mr Black when he went to 
the truck to collect his gear. 
 
I accept that Mr Graham was clearly informed during the course of the interview that the Council was investigating an allegation that Mr Graham had 
verbally threatened and intimidated Mr Black on the previous day.  I also accept that he was given a full and complete opportunity to give his version of 
events.  Finally, I accept that he was also informed that his version of events differed from the accounts given by other witnesses and that he was told that 
he would be spoken to again after Mr Murdoch spoke to the other witnesses. 
 
After the interview Ms James told Mr Murdoch that the Council was on unsafe ground pursuing the allegation that Mr Graham had not obeyed a lawful 
instruction from his Team Leader.  This was because they were both classified at the same level and because there was an element of doubt that Mr 
Graham knew that Mr Black was the Team Leader on that day.  Mr Murdoch accepted that advice and the further investigation that took place related 
only to the intimidatory, threatening or bullying behaviour which had occurred when Mr Graham spoke to Mr Black in the truck. 
 
[Note:  The Council was clearly being cautious when it took this decision.  In doing so it appears to have been influenced by Mr Woodward.  He had said 
that he was unsure whether Mr Graham had been told that Mr Black was in charge of the truck.  It seems that Mr Graham also picked that point up and 
attempted to create an element of doubt.  However, from the evidence presented – including that of Mr Graham – it is clear that he always knew that Mr 
Black was in charge of the truck.] 
 
The second threat 
 
At around starting time on 2 November 2000 – the day after the incident with Mr Black – Mr Graham approached Mr Adcock, another Council 
employee.  Mr Adcock had been talking to Mr Black moments before Mr Graham approached him. 
 
Mr Adcock said, and I accept, that Mr Graham approached him and said words to the effect “If Anthony goes to Human Resources I will fucking kill 
him.  I will make his fucking life at Council hell.”.  Mr Adcock said that Mr Graham went past him several times making similar comments and threats. 
 



 
19 October, 2001 QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 173 
 
 

S:\QIRCDEV-BASE\QGIG\2001\168\NO.7 19.10.01.DOCno.7 19.10.01 

Mr Adcock said Mr Graham knew he and Mr Black were friendly towards each other at work and that he felt that Mr Graham said those words to him 
because he (Mr Graham) believed they would be passed on to Mr Black.  Mr Adcock said that he refused to work with Mr Graham that day and was 
placed with Mr Black.  During the course of the day he informed Mr Black about the threats that had been made. 
 
Mr Black went to the Human Resources Department on the following morning, 3 November, and made an addendum to his earlier written complaint.  He 
recorded that he had been informed by Mr Adcock of Mr Graham’s threat when Mr Graham allegedly told Mr Adcock “he (Black) shouldn’t have gone 
to H.R.  I’m gonna fuck him over.”. 
 
Mr Graham denied that he had made those, or any similar, comments to Mr Adcock.  I reject his evidence.  I accept that further threats were made and 
that they were made with the intent that Mr Adcock pass them on to Mr Black. 
 
The letter of 6 November 2000 
 
On 6 November 2000 Mr Graham was handed a letter by Mr Woodward in a sealed envelope.  The letter was from Mr Roland Levik, A/Divisional 
Manager Brisbane City Works.  It was in the following terms:– 
 

“I refer to the incident involving yourself and Mr Anthony Black on Wednesday 1 November 2000 at Abbotsford, Edmonstone and Mayne Roads, 
Mayne. 
 
Following allegations of your verbal intimidation, bullying and harassment of Anthony Black, the Council employees attending this site on 1 
November 2000 have been interviewed by Brisbane City Council staff and others to whom you have subsequently spoken. 
 
I do not accept your account of the incidents that occurred and consider that you have verbally intimidated, threatened and harassed Mr Anthony 
Black. 
 
You have previously been cautioned regarding similar actions in September 1999 and April of this year.  On 7 April 2000 you were advised that you 
had received your last warning regarding verbal intimidation, physical violence, bullying and harassment of other Council employees. 
 
You are required to attend an interview with myself at 8.30 a.m. Tuesday 7 November 2000 in my office at 41 Lennon Street to show cause why your 
services with Brisbane City Council should not be terminated.”. 

 
The interview of 7 November 2000 
 
Mr Levik chaired the interview with Mr Graham.  In attendance were Mr Murdoch and Mr Gil Jeffrey, the AWU representative. 
 
Mr Sharpe complained that Mr Graham was not given an appropriate opportunity to show cause because he had not been shown the statement of Mr 
Black, which set out the allegations, nor any statements or records of interview with any other employee.  Mr Sharpe also said that the Council’s refusal 
to name the person who had passed on Mr Graham’s alleged second threat to Mr Black, and its refusal to show Mr Graham that person’s statement, 
meant that Mr Graham was in no position to refute the broad allegation that he had repeated his threats to Mr Black to another Council employee.  Mr 
Sharpe said the whole process was flawed and that Mr Graham had been denied natural justice. 
 
Although Mr Graham was accused of verbal intimidation, bullying and harassment, it is clear the precise nature of his alleged conduct was not 
specifically spelt out to him.  In particular, the statement from the second Council employee (Mr Adcock) to whom Mr Graham had allegedly repeated 
his threats was withheld, as was the exact nature of the alleged threat.  Given Mr Graham’s previous history it is not surprising that the Council was 
cautious about naming the person to whom Mr Graham had allegedly repeated his threats. 
 
However, it is clear from the evidence of Mr Murdoch and Mr Jeffrey that Mr Graham denied making any threats to Mr Black on 1 November and he 
also denied making any fresh threats about Mr Black to any other Council employee at any later time.  In that latter regard it is noted that Mr Graham 
speculated about who might have said that he had threatened Mr Black and speculated as to their motives for doing so. 
 
After considering the evidence of Mr Murdoch, Mr Jeffrey and Mr Graham I have concluded that Mr Graham was given a reasonable opportunity to 
respond to allegations that he had threatened Mr Black on 1 November and that he had repeated that threat to another Council employee on the following 
day.  In that regard it is particularly relevant that Mr Graham denied that he had made any threats to Mr Black or that he had repeated any threat, 
involving Mr Black, to any other Council employee.  Given that there was a blanket denial that any threat had been made it would have been a fairly 
futile exercise to have attempted to particularise them in some way. 
 
Previous incidents 
 
Mr Sharpe submitted that the Council had failed to conduct proper investigations into certain previous incidents and had failed to provide appropriate 
warnings and counselling to Mr Graham in respect of other incidents in which he had been involved.  He also submitted that Mr Graham’s involvement 
in some earlier incidents had been overstated.  Consequently, Council could not rely upon any previous warning or counselling. 
 
After having considered the evidence of Mr Duncanson, Mr Pechey, Mr Lock, Mr Fraser, Mr Rigell, Mr Hancock, Mr McSweeney and Mr Jeffrey, I have 
concluded that Mr Graham was involved in a number of previous incidents involving a wide range of matters. 
 
I also accept that Mr Graham had previously been given a number of other bona fide warnings and cautions relating to issues as diverse as: smoking in 
Council vehicles; not wearing safety gear supplied to him; leaving the workplace early without permission; claiming payment for overtime which he had 
not worked; and, leaving the workplace in a truck without permission and turning the two-way radio off so that he could not be contacted. 
 
I am also satisfied that there were other difficulties between Mr Graham and his fellow workers over many years which led to the other workers refusing 
to work with him.  Such examples have been given by Mr Woodward, Mr Duncanson, Mr Pechey, Mr Lock, Mr Rigell, Mr Hancock and by Mr Adcock 
– who told Mr Woodward on 2 November 2000 that he would not work with Mr Graham on that day. 
 
In particular, I am satisfied that Mr Graham was involved in a physical altercation with another employee in October 1995, a physical altercation with 
another employee in October 1998 and a further physical altercation with another employee in March 2000. 
 
I am also satisfied that following the investigation into the physical altercation incident on 3 March 2000 Mr Graham was issued with a final warning 
letter, dated 7 April 2000, in which he was clearly informed that if became involved in any further physical confrontations, or breached any of the 
conditions of his employment, the result would almost certainly be immediate termination of his employment. 
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I am also satisfied from the evidence of Mr Jeffrey that both he and Mr Godding, an organiser of the AWU, made it clear to Mr Graham in March/April 
2000 that he needed to control his behaviour and warned him that any further incidents would probably lead to his termination of employment. 
 
Finally, I record that the evidence of all of the Council’s witnesses suggested that the Council had been extremely tolerant of Mr Graham during the 
whole of his employment.  It had counselled him on numerous occasions.  It had warned him several times that his employment was in jeopardy – the 
most recent time being 7 April 2000.  It had also moved him from one depot to another (apparently on more than one occasion) to give him a further 
opportunity to prove that he could get along with other employees and stay out of trouble. 
 
Contrary to Mr Sharpe’s submission, there were ample warnings and counselling.  Considerable latitude was also extended to Mr Graham in an attempt 
to encourage him to correct and moderate his behaviour. 
 
Council was entitled to consider Mr Graham’s history when it invited him to show cause why his services should not be terminated following the 1 
November 2000 incident. 
 
Was Mr Graham’s termination unfair? 
 
After having considered all of the evidence, exhibits and submissions, I have concluded that Mr Graham’s dismissal on 7 November 2000 was not harsh, 
unjust or unreasonable. 
 
Although Mr Sharpe complained that the process which led to Mr Graham’s termination was procedurally unfair, I have concluded that Mr Graham was 
provided with ample opportunity – on both 2 and 7 November 2000 – to spell out his version of events. 
 
In that regard, whilst the specifics of Mr Black’s complaint might not have been provided to Mr Graham, it is clear from all of the evidence – including 
his own – that he was asked to provide his version of events of the incident of 1 November 2000.  Further, whilst the Council might have withheld the 
name of Mr Adcock, it is clear that Mr Graham was given an opportunity to respond to the allegation that he had repeated his threat to Mr Black to 
another Council employee.  It is particularly relevant that Mr Graham denied making any threat to anyone. 
 
In my view, the Council complied with the requirements of s. 77 of the Act.  Mr Graham was given the opportunity to respond to the allegation that he 
had verbally intimidated, threatened and harassed Mr Black.  In particular, he was given a full and complete opportunity to outline his version of events.  
He was also asked to show cause why his services should not be terminated. 
 
His response was to deny that he had made any threats and to deny that he had intimidated or harassed anyone. 
 
Given that scenario, there is not much more that Council could have done.  Mr Graham did not argue extenuating circumstances, or that he had been 
provoked.  He simply denied everything. 
 
Accordingly, faced with a very specific complaint by one party, and corroboration of parts of that person’s story by other witnesses, Council was entitled 
to accept the most credible version of events and to act accordingly.  It would have failed in its duty to provide a safe workplace – free of acts of bullying, 
intimidation and harassment – if it ignored the clear evidence before it.  It had conducted a reasonable investigation and was entitled to act upon its 
reasonable conclusion as to what had occurred (see Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224; Sangwin v Imogen Pty Ltd (unreported, Industrial 
Relations Court of Australia, Case No. SA 95/116 IR, 8 March 1996), Trevanion v Tricare Limited (1998) 157 QGIG 57). 
 
If I be wrong in deciding that Mr Graham was given an appropriate opportunity to respond on 7 November 2000, it is now clear from the evidence which 
has been led during these proceedings, and my findings in relation to that evidence, that the allegations of verbal intimidation, threats and harassment 
have been proven. 
 
If there were any minor deficiencies in the processes which the Council followed at the time (which I do not accept) it is clear from case law (see Byrne 
and Frew v Australian Airlines 185 CLR 410 at 464-468 per McHugh and Gummow JJ) that in considering whether a termination is harsh, unjust or 
unreasonable it is not appropriate to impose a disjunction between procedure and substance. 
 
It would, in my view, be a sad state of affairs if the termination of employment of someone who had engaged in the type of intimidating and threatening 
behaviour engaged in by Mr Graham could be overturned because of some minor or technical deficiency in the investigation process. 
 
The Council was entitled to terminate Mr Graham’s employment.  There was nothing harsh, unjust or unreasonable about the decision.  The application is 
dismissed. 
 
The Commission determines and orders accordingly. 
 
A.L. BLOOMFIELD, Commissioner. 
 
 
Released:  10 October 2001 

 Appearances:– 
Mr J. Sharpe, of The Australian Workers’ Union of Employees, 
Queensland, for Mr R. Graham the Applicant. 
Mr J. Thompson for the Brisbane City Council. 

 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 335 – application for costs 
 

Peter Gordon Hawke AND Charleson Staff Pty Ltd (No. B1542 of 2000) 
 

COMMISSIONER SWAN 9 October 2001 
 

DECISION 
 

An application has been made by the respondent (Charleson Staff Pty Ltd) in matter No. B1542 of 2000 for costs to be awarded against the applicant, Mr 
Hawke, who unsuccessfully alleged unfair dismissal by this respondent. 
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The matter before the Commission was of a protracted nature.  The applicant, over an extended period of time, was represented by two different advisors.  
The applicant clearly relied and acted upon the different advice received.  Part of the finding in that case, was that the application was misplaced in that it 
was primarily a wages claim. 
 
In any event, there was no warning issued by the Commission who heard the initial conference on the question of costs.  Section 335 of the Industrial 
Relations Act 1999 (the Act) details the circumstances under which costs may be awarded. 
 
In the progression of this claim, I am unable to view the applicant’s behaviour as falling under any of the criteria mentioned in s. 335 of the Act.  It was 
my view that the applicant arguably had some sort of claim against the respondent even though that claim was unable to be heard at the time. 
 
I dismiss the application as it goes to the award of costs. 
 
Order accordingly. 
 
D. A. SWAN, Commissioner. Appearances: – 
 
Released:  10 October 2001 

Mr D. Simmons, of Denis Simmons Total Management, for the applicant. 
Mr A. Tobin, Primrose Couper Cronin Rudkin, for the respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 278 – unpaid wages 
 

Federated Engine Drivers’ and Firemens’ Association of Australasia Queensland Branch, Union of Employees  
AND Isa Freight Express (No. W157 of 2001) 

 
COMMISSIONER ASBURY 9 October 2001 
 
 
Underpayment of wages – Unauthorised deduction made from wages – Respondent maintains that deduction represents cost of obtaining ticket – Use of 
ticket in performance of work for respondent – Wages to be paid without deduction – Respondent concedes breach of s. 391 – Respondent not entitled to 
refuse to comply with Commission order on the basis of pending small claims application – Respondent ordered to pay amount of underpayment to 
applicant within seven days. 
 

DECISION AND ORDER 
 
This is an application by the Federated Engine Drivers’ and Firemens’ Association of Australasia, Queensland Branch, Union of Employees (FEDFA), 
for an order under s. 278 of the Industrial Relations Act 1999 (the Act).  The order sought is that Parkside Caravans Pty Ltd ACN 009 881 207, trading as 
Isa Freight Express (the respondent), pay an amount of $160.00, to Mr Fox, who is a member of the FEDFA. 
 
It is contended by the FEDFA that Mr Anthony Kuhn, a Director of Parkside Caravans Pty Ltd, deducted the amount of $160.00 from wages due and 
payable to Mr Fox, on 16 December 1999, resulting in an underpayment of those wages.  It is further contended that the deduction was made without the 
authorisation by Mr Fox, and is in breach of s. 391(3) of the Act, which provides as follows:– 
 

“If – 
 
(a) an employer employs an employee to perform work for a rate agreed between the employer and the employee; and 

 
(b) either – 

 
(i) the rate for the work is not fixed by a relevant industrial instrument or permit; or 
(ii) the rate fixed is less that the agreed rate; 

 
the employer must pay the employee the agreed rate without deduction, other than a deduction authorised by this division or the employee’s written 
consent.”. 

 
It is also contended by the FEDFA that a recommendation has been issued in relation to this matter by another member of the Commission, and that the 
respondent has failed to comply with that recommendation. 
 
Mr Kuhn who represented the respondent at the hearing into this application, persisted with the view that he was engaged in a “discussion”, despite being 
advised on numerous occasions that the proceedings were in fact a formal hearing in relation to Mr Fox’s claim.  Mr Kuhn, showing what can only be 
described as total disregard for the processes of the Commission, despite being warned of the implications of his conduct, made a number of concessions. 
 
Firstly, Mr Kuhn conceded that the amount of $160.00 had been deducted from Mr Fox’s wages, and that Mr Fox had not given his written consent for 
the deduction to be made.  Mr Kuhn’s defence was essentially that Mr Fox had obtained a “ticket” to operate a side loader, and that the respondent had 
paid the cost associated with Mr Fox obtaining that ticket. Mr Kuhn also conceded that the ticket had been used by Mr Fox in the course of his 
employment with the respondent (refer Transcript p. 4) but maintained that Mr Fox had the benefit of the ticket after ceasing employment with the 
respondent (refer Transcript p. 5). 
 
Mr Kuhn also said:– 
 

“…We realise and we admit that in hindsight we’ve found out since its coming up that it is illegal to deduct out of someone’s wage without it being 
signed for and so on.  Its been a sort of a done thing in industry, private industry, for a long time.  Okay, its illegal, we found out that and we admit to 
it…”. 
 

When asked what he proposed to do about the application, Mr Kuhn said “nothing”.  Mr Kuhn went on to advise the Commission that he would only 
refund the $160.00 to Mr Fox, if Mr Fox had the ticket cancelled.  Alternatively, Mr Kuhn advised the Commission that if an order for the payment of 
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$160.00 was made against the respondent, then he would seek to recover that amount from the applicant by way of a small claims proceeding in the 
Magistrates Court. 

While Mr Kuhn has the right to take any matter to the Magistrates Court, he does not have the right to refuse to comply with an order of this Commission 
pending any proceedings in the Magistrates Court.  In my view, the following considerations would also be relevant to the determination of any such 
claim by a Magistrate:– 

• both State and Federal Awards typically contain provisions to the effect that employers are required to pay all costs associated with training, where 
the outcome of the training is a qualification that is used or required to be used in the workplace; and 

• under such Award provisions, the employer would be required to pay for lost ordinary time associated with attendance at training and other costs 
associated with the training, either up front or as a reimbursement to the employee for expenditure, subject to the successful completion of the 
training. 
 

I would be most surprised if an amount could be ordered to be paid by Mr Fox to the respondent as part of a small claims proceeding, which he was not 
and could not be obligated to pay in the first place, and which had been deducted from his wages in clear breach of the Industrial Relations Act 1999. 
 
Of greater concern, is a further voluntary admission from Mr Kuhn to the effect that it had been a long established practice for the respondent to make 
deductions from the wages of employees, in similar circumstances to those surrounding the deduction from Mr Fox’s wages.  It is clear from this 
admission that breaches of s. 391 of the Act (and earlier identical versions of those provisions) have been an ongoing feature of the respondent’s 
operations.  
 
Also of concern is the stated intention of Mr Kuhn to continue this practice on the basis of the contention that he has now obtained written consent from 
remaining employees to make such deductions.  If the Award applicable to those employees requires that costs associated with required training must be 
paid by the employer, or reimbursed to the employee upon successful completion of training by the employee, then it is arguable that a signed authority 
to deduct costs associated with training from an employee’s wages, is invalid.  As there is no argument before me on this point, I do not intend to 
determine it. 
 
In light of the admissions of the respondent about past conduct, and the stated intention to continue such conduct, I intend to refer this matter to the 
Department of Industrial Relations, for consideration about whether further action should be taken. 

The Commission orders as follows:– 
 
1. That Parkside Caravans Pty Ltd (ACN 009 881 207) trading as Isa Freight Express BN 5105299 pay the amount of one hundred and sixty dollars 

($160.00) to Mr Robert Fox in respect of an underpayment of wages which occurred as a result of an unauthorised deduction on 16 December 1999 
from wages due and payable to Mr Fox. 

 
2. That the amount set out in paragraph 1 of this order be paid by cheque, to the CFMEU Wages Trust Fund, within seven (7) days of the date of release 

of this Decision and Order. 
 
I.C. ASBURY, Commissioner. 
 
 
Released:  10 October 2001 

 Appearances:– 
Mr J. Coogan of the Federated Engine Drivers’ and Firemens’ 
Association of Australasia Queensland Branch, Union of Employees. 
Mr A. Kuhn for Isa Freight Express, the Respondent 
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QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999  – s. 482 – arrangement for conduct of elections 
 

Queensland Police “Union of Employees” (No. Q37 of 2001) 
 

REGISTRAR EWALD  8 October 2001 
 

Conduct of Election – Prescribed Information – Reason for Election – Electoral Commission to Conduct Election. 
 

DECISION 
 

On 21 September 2001 the Queensland Police “Union of Employees” lodged in the Registry under section 481 of the Industrial Relations Act 1999, the 
information as prescribed in section 36 of the Industrial Relations Regulation 2000 in relation to the conduct of an election by the Electoral Commission 
of Queensland for the following positions of office:– 
 
Office Number of Positions 
 
Conference Delegate 
 Far Northern Region.............................................................................................................................................................. 1 from each group 
 Northern Region .................................................................................................................................................................... 1 from each group 
 Central Region ....................................................................................................................................................................... 1 from each group 
 North Coast Region ............................................................................................................................................................... 1 from each group 
 Southern Region .................................................................................................................................................................... 1 from each group 
 South East Region ................................................................................................................................................................. 1 from each group 
 Metropolitan North Region ................................................................................................................................................... 1 from each group 
 Metropolitan South Region ................................................................................................................................................... 1 from each group 
 Headquarters and Support Region......................................................................................................................................... 1 from each group 
 
Rule 22 provides for Conference Delegates to be elected annually.  Each Region is divided into Groups and one financial member is to be elected for 
each group.  The Industrial Organisation’s Rules define the stations for each group. 
 
Under Rule 23 nominations are to be called not later than 5 months prior to the dates set for Annual Conference and shall be received no later than the 
end of the month in which they are called.  The Annual Conference has been set for April, 2002 therefore nominations are to be called in 
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October/November.  In the month that nominations are to be called, the QPUE shall cause to be published in that month’s Journal a full page advice of 
the calling of such nominations, how members may nominate and the conditions surrounding nominations.   
 
I have considered the application, the Act and Rules and I find that the election being sought is for positions of office within the meaning of the Act. 
 
I am satisfied that an election for the above named positions is required to be held under the Rules of the Industrial Organisation. 
 
Therefore, under section 482 of the Industrial Relations Act 1999, I am making arrangements for the conduct of the election of the above named positions 
by the Electoral Commission of Queensland. 
 
Dated this eighth day of October, 2001. 
 
E. EWALD,  
Registrar 
 
Released: 8 October 2001 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 s. 482 – arrangement for conduct of elections 
 

The Queensland Public Sector Union of Employees  (Nos. Q38 of 2001) 
 
REGISTRAR EWALD 8 October 2001 
 
Conduct of Elections – Prescribed Information – Reason for Elections – Method of Elections – Electoral Commission to Conduct Elections. 
 

DECISION 
 
On 28 September  and 8 October 2001, The Queensland Public Sector Union of Employees lodged in the Registry under section 482 of the Industrial 
Relations Act 1999 the information as prescribed in section 36(1) of the Industrial Relations Regulation 2000 and supporting material in relation to its 
request for the conduct of elections by the Electoral Commission of Queensland for the following positions of Office:– 
 
 
 Office Number of Positions Method of Election 
 
 Other Members of Executive 7 Collegiate vote by 
      members of the Council 

 
 

 Office   Number of Positions Method of Election 
 
 Senior Executive Offices 
  President 1 Direct vote by 
  Senior Vice-President 1 general membership 
  Junior Vice-President 2 
  Honorary Treasurer 1 
  General Secretary 1 
  Assistant General Secretary 1 

 
 

 Office Number of Positions Method of Election 
 
District Branch Committee 

Branch President 1 for each Branch Direct vote by  
Branch Vice-President 1 for each Branch members of the 
Honorary Secretary/ Treasurer 1 for each Branch District Branch 

 
District Branches:– Biloela, Bundaberg, Cairns, Emerald, Gold Coast, Innisfail, Mackay, Mt Isa, Rockhampton, Roma, Sunshine Coast, Thursday Island, 
Toowoomba, and Townsville. 
 
 Office   Number of Positions Method of Election 
 
 Delegates to Council Representing Sub Divisions 
 
  Aboriginal & Torres Strait Islander Policy Development 1 Direct vote by 
  Arts Queensland 2 members of a particular 
  Queensland Audit Office 1 Sub Division 
  Central Education 3 
  Schools – Southeast Service CSU 4 
  Schools – North Coast CSU 2 
  Schools – Southern CSU 1 
  Schools – Outback CSU 1 
  Schools – Northern CSU 2 
  Schools – Far North CSU 1 
  District Offices Education 2 
  Emergency Services 2 
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 Office   Number of Positions Method of Election 
 
  EPA & Qld Parks and Wildlife Service 2 
  Families 5 
  Disability Services 3 
  Justice & Attorney General 5 
  Natural Resources & Mines 5 
  Sun Water 1 
  Innovation & Information Economy, Sport and  
  Recreation Queensland 1 
  Local Government & Planning 1 
  Department of Housing 2 
  Main Roads 4 
  Queensland Police Service 4 
  Forestry 1 
  Primary Industries – other 2 
  Primary Industries – AFFS 4 
  Corporate Services Agency 1 
  Premier & Cabinet 1 
  State Development 1 
  Tourism, Racing & Fair Trading 1 
  Employment and Training  1 
  Industrial Relations 3 
  Queensland Transport 5 
  Queensland Treasury 2 
  Public Works - Q Build 3 
  Public Works - Project Services 1 
  Public Works - Other Business Units 1 
  Public Works – Core 1 
  Southbank Institute of TAFE 2 
  Central Queensland Institute of TAFE 1 
  Brisbane Institute of TAFE 1 
  Moreton Institute of TAFE 1 
  North Point Institute of TAFE 1 
  Barrier Reef Institute of TAFE (Inc. Mt Isa) 1 
  Southern Institute of TAFE 1 
  Cooloola Sunshine Institute of TAFE 1 
  Bremer Institute of TAFE 1 
  Yeronga Institute of TAFE 1 
  Logan Institute of TAFE 1 
  Tropical North Institute of TAFE 1 
  Gold Coast Institute of TAFE 1 
  Wide Bay Institute of TAFE 1 
  Open Learning Institute & Others – TAFE 1 
  Queensland Health - District Health Services 11 
  Queensland Health - QPHSS 3 
  Queensland Health – Corporate Office 2 
  Queensland Health - BEHTS 1 
  Queensland Health – Other Statewide/Zonal Services 1 
  Griffith University 1 
  Queensland University of Technology 1 
  University of Queensland 1 
  Other Universities 1 
  Department of Corrective Services 2 
  Department of Corrective Services - Queensland Corrections 
  (formerly Commercialised) 5 
  Department of Corrective Services – Programme Staff 1 
  WorkCover 2 
  Legislative Assembly 1 
  Queensland Rail 1 
  Private Pathology 1 
  Other Private Health 1 
  Legal Aid Queensland 1 
  Other Statutory Authorities 1 
  Union Staff 1 
 
Council Determinations 
 
At a meeting on Tuesday 18 September the Organisation’s Council approved the delegate structure. 
 
The Organisation provided the membership numbers for each sub-division.  When applying the formula in Rule 16, the candidate numbers proposed for 
each sub-division are as indicated above. 
 
Additional Representatives come from each Branch.  This accords with Rule 17 which provides for the persons elected as Presidents in the District 
Branches to be the Branch Representatives to Council. 
 
Reason for Elections 
 
The Organisation advises that the terms of office for all positions in respect of which requests have been made will expire in the year 2002. 
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Method of Elections 
 
I am satisfied that the methods of elections are as shown above. 
 
Conduct of Elections 
 
I have considered the requests, the Act, Rules and supporting material and am satisfied under section 482 of the Industrial Relations Act 1999 that 
elections are required to be held under the Rules for the Offices as set out above, by the methods stated.  Therefore, under section 482, I am making 
arrangements for the conduct of the elections by the Electoral Commission of Queensland. 
 
Dated this eighth day of October, 2001. 
 
E.C. EWALD, 
Industrial Registrar. 
 
Released:  8 October 2001 
 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL REGISTRAR 
 

Industrial Relations Act 1999 – s. 482 – arrangement for conduct of elections 
 

Queensland Teachers Union of Employees (No. Q39 of 2001) 
 
REGISTRAR EWALD 9 October 2001 
 
Request for Conduct of Elections – Prescribed Information – Casual Vacancy –  Branches and Area Councils – Methods of Elections – Electoral 
Commission to Conduct Elections. 
 

DECISION 
 
On 8 October 2001 the Queensland Teachers Union of Employees lodged in the Registry under s. 481 of the Industrial Relations Act 1999, the 
information prescribed in s.36 of the Industrial Relations Regulation 2000, in relation to the conduct of elections by the Electoral Commission of 
Queensland for the following positions of office:– 
 
 Office Number of Positions Method of Election 
 
 State Council Representative of a Branch – 
 
 North Kennedy Branch...............................................................................1 Direct vote by members of the Branch 
 
 Area Council Representative of a Branch – 
 
 Central Western Branch..............................................................................1 Direct vote by members of the Branch 
 
Reason For Election 
 
The number, formation and geographical boundaries of Branches and Area Councils are approved by the State Council through its general powers under 
relevant Rules.  At its meeting held on 12 May, 2001, the State Council approved changing the name of the Capricornia Area Council to the Central 
Queensland Area Council and determined that the Central Western Branch shall be represented at the Central Queensland Area Council.  In decision 
number Q30/01 two positions were advertised however only one was filled. 
 
Also no nominations were received for the position of State Council Representative of the North Kennedy Branch after calling for nominations in that 
Decision. 
 
Methods of Election 
 
I am satisfied that the methods of election are as specified above. 
 
Conduct of Elections 
 
I have considered the request, the Act and Rules and I find that the elections being sought are for positions of office within the meaning of the Act and are 
required to be held under the Rules of the Industrial Organisation. 
 
Therefore, under s. 482 of the Industrial Relations Act 1999, I am making arrangements for the elections of the above named positions to be conducted by 
the Electoral Commission of Queensland. 
 
Dated this ninth day of October, 2001. 
 
E. EWALD, 
Industrial Registrar. 
 
Released:  9 October 2001 
 
 


