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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 

 
Industrial Relations Act 1999 
Industrial Court Rules 1997 

 
NOTICE 

 
The following Agreements have been certified by the Commission:– 
 
No/s Title Date certified Cancelling  
 
CA326/00 Taf Internal Linings Pty Ltd - Certified Agreement 14/7/00 
 
CA327/00 Clear Pacific Pty Ltd t/a  Everton Excavations - Certified Agreement 14/7/00 CA112/97 
 
CA328/00 Wallace Internal Linings Pty Ltd - Certified Agreement 14/7/00 
 
CA329/00 W & EM Weiss Waterproofing Pty Ltd -  Certified Agreement 14/7/00 CA116/97 
 
CA331/00 EGR Extrusion Plant - Certified Agreement 2000 14/7/00 
 
CA332/00 Industrial Membrane & Coatings Pty Ltd T/a Formco Chemical 14/7/00 
 Applicators - Certified Agreement 
 
CA333/00 Ronnie's Reo Fixing Pty Ltd - Certified Agreement 14/7/00 
 
CA334/00 Sartor Investments Pty Ltd t/a Sartor Brisbane Concrete Services  14/7/00 CA72/97 
 - Certified Agreement 
 
CA335/00 Peri Australia Pty Ltd - Certified Agreement 14/7/00 
 
CA336/00 D Robinson t/a Robrand Project Support Services - Certified Agreement 14/7/00 
 
CA337/00 Structural Systems Pty Ltd - Certified Agreement 14/7/00 
 
CA338/00 Ellamanda Pty Ltd t/a Dittman Homes - Certified Agreement 14/7/00 
 
CA339/00 Bill Adams Tiling Pty Ltd - Certified Agreement 14/7/00 
 
CA330/00 BBI Australia - Certified Agreement 2000 24/7/00 
 
E. EWALD 
Industrial Registrar 
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INDUSTRIAL COURT OF QUEENSLAND  
 

Industrial Organisations Act 1997 – s. 245 – application about prohibited conduct 
 

Australian Institute of Marine and Power Engineers’ Union of Employees, Queensland District  
AND Islands Transport Services (Australia) Pty Ltd and Alan Bax (No. C28 of 2000) 

 
PRESIDENT HALL 20 July 2000 
 

DECISION 
 

At the directions hearing on 30 June 2000 Counsel for the respondent submitted that the application was out of time.  Reliance was placed upon s. 52 of 
the Justices Act 1886 which was said to be made applicable by s. 44(4) of the Acts Interpretation Act 1954.  In my view s. 44(4) of the Acts Interpretation 
Act 1954 is applicable only where legislation provides for the imposition of a penalty “without providing how the penalty is to be recovered or the order 
made”.  Division 5 of Part 14 of the Industrial Organisations Act 1997 makes the most elaborate provision for the making of orders and for the recovery 
of penalties.  There is no room for the operation of s. 44(4).  That conclusion is fatal to the respondent.  Section 52 of the Justices Act 1886 applies only 
in the case of “a simple offence or breach of duty”.  A simple offence is not alleged.  By s. 4 “breach of duty” means any act or omission (not being a 
simple offence or a non-payment of a mere debt) on complaint at which a Magistrates Court may make an order on any person for the payment of money 
or for doing or refraining from doing any other act.  The Magistrates Court has no jurisdiction to make orders in respect of matters arising under Chapter 
14 of the Industrial Organisations Act 1997.   
 
I reject the submission that the application is out of time. 
 
I reserve the question of costs. 
 
Dated this twentieth day of July, 2000. 
 
D.R. HALL, President. 
 
 
Released:  20 July 2000 

 Appearances:– 
Mr J. Murdoch instructed by Dillons Lawyers on behalf of Islands Transport 
Services (Australia) Pty Ltd and Alan Bax. 
Mr R. Reed instructed by Carne and Herd on behalf of the applicant. 

   
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 287 – application for declaration of general ruling 
 

s. 288 – application for declaration of policy 
 

Queensland Council of Unions AND Queensland Chamber of Commerce and Industry, Industrial 
Union of Employers and Others (No. B615 of 2000) 

 
The Australian Workers’ Union of Employees, Queensland AND Queensland Chamber of Commerce 

and Industry, Industrial Union of Employers and Others (No. B620 of 2000) 
 

PRESIDENT HALL 
VICE PRESIDENT LINNANE 
COMMISSIONER EDWARDS 21 July 2000 
 

DECLARATION OF INTENT 
 
On 1 May 2000 the Australian Industrial Relations Commission published its decision in what is colloquially known as Safety Net Review – Wages – 
May 1999, see 95 IR 63.  On 3 May 2000 the Queensland Council of Unions filed with the Industrial Registrar an application which, amongst other 
things, sought to flow the decision of the Australian Industrial Relations Commission into Queensland awards.  On the subsequent day The Australian 
Workers’ Union of Employees, Queensland filed an application which, after an amendment made on 15 June 2000, was in similar terms.   
 
We have perused the decision of the Australian Industrial Relations Commission.  We are aware that the decision has been followed in New South Wales 
(30 May 2000), South Australia (31 May 2000) and Western Australia (9 June 2000) [*Note.  The Western Australian increase is by way of a general 
order.  In New South Wales and South Australia as in the Federal system an award by award approach will be followed.]  We have perused the 
preliminary submissions of the parties to the proceedings currently before us.  Doubtless, in some cases the preliminary submissions will become final 
submissions.  We have concluded we should direct our mind to the question whether, as the Queensland Council of Unions and The Australian Workers’ 
Union of Employees, Queensland and the Queensland Government submit the Federal Safety Net increases and increases in allowances should flow into 
the Queensland system of industrial relations by way of a declaration of general ruling.  We make it plain that we have not decided to do so.  The purpose 
of this declaration is to discharge the duty cast upon us by s. 287(2).   
 
A copy of this declaration is to be published in the Queensland Government Industrial Gazette.  A copy of the declaration will be given to all persons 
natural and artificial upon whom the initiating applications were served.  If any person who has not previously participated in these proceedings 
communicates an intention to make submissions about the (possible) general ruling, they are at liberty to do so.  An outline of any such submission 
should be filed with the Industrial Registrar no later than 4.00 pm on 4 August 2000.  If such submissions are received we shall make arrangements to 
distribute the submission to all parties and to hear argument upon the submission. 
 
Dated this twenty-first day of July, 2000. 
 
D.R. HALL, President. 
D.M. LINNANE, Vice President. 
K.L. EDWARDS, Commissioner. 
 

  

Released:  21 July 2000   
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Workplace Relations Act 1997 – s. 335 – application for costs 
 

Mark Hildebrand AND Animal Welfare League Inc (No. B429 of 1999) 
 

COMMISSIONER BALDWIN 19 July 2000 
 

Application for costs – Applicant seeking costs of $1,158 thrown away by the actions of the respondent – Costs awarded – Respondent to pay $1,158 
within 21 days. 

 
DECISION 

 
On 11 October 1999 I released a decision in relation to an application for reinstatement made by Mark Hildebrand.  I found that the reason provided to 
the applicant for his dismissal was unsustainable on the facts.  I then gave the parties an opportunity to negotiate either a re-employment on agreed terms 
or a compensation package.   
 
The parties did engage in settlement negotiations but were unsuccessful in achieving an agreed settlement.  It appears from the correspondence forwarded 
to the Commission that negotiations for the option of re-employment were unsuccessful.  Compensation negotiations broke down with the applicant’s 
representative claiming that settlement had been reached and that the Respondent was to pay $20,000 compensation to the applicant but that the 
respondent then reneged on the agreement.  The matter was then placed back before the Commission with the parties agreeing that the Commission 
would need to determine an appropriate compensation amount. 
 
I awarded Mr Hildebrand $7,500 compensation and invited the parties to make applications for costs. 
 
The applicant has submitted a letter which particularises the costs incurred by the applicant in the course of the negotiations that transpired after the 
hearing at the stage of a preliminary determination of the matter.  The costs requested in the letter totalled $1,158. 
 
I find that the respondents conduct in the settlement negotiations was unreasonable.  It appears that the respondent caused the applicant to incur costs but 
then terminated negotiations and placed the matter back before the Commission for determination. 
 
I order that the Animal Welfare League is to pay Mark Hildebrand $1,158.00 within 21 days of the date of the release of this decision. 
 
The Commission orders accordingly. 
 
Dated this nineteenth day of July, 2000. 
 
D.B. BALDWIN, Commissioner. 
 
 
Released:  21 July 2000 

 Appearances:– 
Ms S. McCartney of Primrose Couper Cronin Rudkin on behalf of the Applicant. 
Mr W. Syme of Group Training Australia Human Resources, with him Ms D. 
Bradley for the Animal Welfare League Inc. 

 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 276 – power to amend contracts 
 

Micmon Investments Limited and Bradbury International Inc AND Kerry Allen Hayes (B1015 of 2000) 
 

VICE PRESIDENT LINNANE 21 July 2000 
 
Interim application – Prima facie case that share option deed is a collateral contract and/or arrangement or understanding relating to a contract of service 
– Prima facie case that share deed became unfair – Balance of convenience favours granting interim relief – Orders made. 
 

INTERIM DECISION 
 

This is an application for urgent interim relief by Micmon Investments Limited and Bradbury International Inc (the Applicants).  The interim relief is 
sought in respect of an application by the Applicants (B1016 of 2000) to amend or declare void a Share Option Deed made on 22 July 1999 with Kerry 
Allen Hayes (the Respondent). 

 
The Share Option Deed entitles the Respondent to purchase shares in three companies related to the Applicants i.e. Hayes International Pty Ltd (Hayes 
International), Hayes Plant Lease Ltd (Hayes Plant Lease) and Hayes International Ltd.  The option to purchase had to be exercised prior to 5p.m. on 20 
July 2000.  The option to purchase has been exercised in accordance with the Share Option Deed.  

 
As a result of the exercise of the option the settlement date for the purchase of the shares is to be the “fifth business day after the date when the option to 
purchase is exercised” i.e. prior to 4.00p.m. on Tuesday 25 July 2000.  This is the reason for the urgency of the application.  Micmon Investments 
Limited must deliver to the Respondent a properly executed transfer of the relevant share certificates by that time and the Respondent must pay to 
Micmon Investments Limited the agreed purchase price i.e.  $NZ300,000.00.  The Applicants seek to suspend the settlement date and extend it to a date 
following determination of the substantive application i.e. B1016 of 2000. 

 
On or about 20 July 1999 the Applicants acquired the shares in Hayes International.  Hayes International was part of the Hayes Group of Companies 
established by the father of the Respondent, Thomas Hayes.  The Hayes Group of Companies was, and is, involved in the manufacture of roll-forming 
machinery.  At the time prior to 20 July 1999 the Hayes Group of Companies were fully controlled and owned by Thomas Hayes.  The Respondent 
commenced employment with the Hayes Group of Companies after he completed his secondary schooling in 1980 in New Zealand.   

 
Around 1985 the Respondent moved to Australia and established Hayes Machinery Pty Ltd which was wholly controlled and owned by him.  He 
performed work for the Hayes Group of Companies via the mechanism of Hayes Machinery Pty Ltd until 1996 when Bradbury Co Inc became interested 
in purchasing the Hayes Group of Companies.  At that time he became an employee of Hayes International. 
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Following the eventual acquisition of the shares in Hayes International on 20 July 1999 by the Applicants, the Respondent continued in the role of 
Marketing Manager with Hayes International but was required to sign a fresh employment agreement (the contract of employment).  That was done on or 
about 6 July 1999. 

 
At about the time that Thomas Hayes was transferring his interest in the Hayes Group of Companies, negotiations occurred between Thomas Hayes on 
the one hand, and Mike Lowe, a director of both Hayes International and Micmon Investments Limited, and Don Koehn, a director of Bradbury 
International Inc, on the other, concerning the Respondent’s acquisition of a ten percent shareholding in the Hayes Group of Companies.  These 
negotiations were undertaken by Thomas Hayes and did not involve the Respondent who was at that time in China.  The Respondent was unable to find 
the necessary $NZ300,000.00 to purchase the shares at that time.  Further negotiations occurred between the parties and the Share Option Deed was 
negotiated and signed on 22 July 1999. 

 
The relevant provisions of the Share Option Deed are as follows:– 

 
(i) the Respondent is entitled to exercise an option to purchase 33,684 fully paid ordinary shares in Hayes International Limited, 8,339 fully paid 

ordinary shares in Hayes Plant Lease and 1,000 fully paid ordinary shares in Hayes International; 
(ii)  the Respondent is required to exercise the option at any time prior to 5p.m. on 20 July 2000; 
(iii) the purchase price for the shares is $NZ300,000; 
(iv) in the event of the exercise of the option the settlement date is the fifth business day after the date of exercise; and 
(v) whilst the option is personal to the Respondent, he is able to nominate a “person and/or company in his stead to take the Shares subject to 

obtaining the consent of” the Applicants, “which consent will not be withheld if the nominee is in the case of a company wholly owned and 
controlled” by the Respondent. 

 
Primarily the Respondent relies upon the following three grounds in submitting that the application for interim relief should be dismissed:– 

 
(i) that there is no direct connection between the Share Option Deed and the employment of the Respondent by Hayes International; 
(ii) that there is no prima facie case that the Share Option Deed is unfair; and 
(iii) that the balance of convenience does not favour the granting of the application. 

 
Is there a prima facie case that the Share Option Deed is a contract that the Commission has power to amend or void? 
 
The material before is anything but conclusive on the question of whether the Share Option Deed is a contract within the meaning of that term in s. 
276(7) of the Act.  The following factors tend to indicate that the Share Option Deed is not such a contract:– 
 

(i) the contract of employment was signed on or about 6 July 1999 and the Share Option Deed was signed on 22 July 1999;  
(ii) the contract of employment is between Hayes International and the Respondent whereas the Share Option Deed is between the Applicants and 

the Respondent;  
(iii) there is no reference in the contract of employment to the Share Option Deed or any other arrangement in respect of shares in Hayes 

International;  
(iv) there is no reference in the Share Option Deed to the existence of any employment relationship between the Respondent and Hayes 

International; and 
(v) each of the Applicants and the Respondent were legally represented at the time of negotiation of the Share Option Deed. 

 
On balance however I have formed the view that there is sufficient material before me to show that there is a prima facie case that the Share Option Deed 
is a collateral contract relating to a contract of service and/or that it is an arrangement or understanding relating to a contract of service which may invoke 
the power of the Commission under s. 276 of the Industrial Relations Act 1999.  In forming this view I have had  particular regard to the following 
material:– 

 
(i) the Share Option Deed and the contract of employment were negotiated at or around the same time; 
(ii) the two contracts were connected with the acquisition by the Applicants of the shares in Hayes International; 
(iii) the Applicants are the shareholders in Hayes International; 
(iv) the Share Option Deed was drawn up by Thomas Hayes’ solicitor; 
(v) the contract of employment entered into on 6 July 1999 contained terms different from the contract that the Respondent had with Hayes 

International when the company was owned and controlled by Thomas Hayes. 
 

In my view the material is sufficient to show that there is a prima facie case that the Share Option Deed is a contract within the meaning of the definition 
of that term in s. 276(7) of the Act.  

 
Is there a prima facie case that the Share Option Deed is an unfair contract? 

 
The Applicants rely upon the provisions of s. 276(4)(b) to suggest that the Share Option Deed became an unfair contract after it was entered into because 
of the conduct of the Respondent.  In this regard the Applicants rely particularly upon the following terms in the contract of employment:– 

  
(i) the Respondent was to be employed as Marketing Manager; 
(ii) the Respondent was to report directly to the General Manager of Hayes International and that he was to “well and faithfully serve” Hayes 

International, “giving it the full benefit of his experience and knowledge”, that he was required to “use his best endeavours to promote, develop 
and extend” the “business, interests and reputation and not do anything” to the detriment of Hayes International and that he was to “devote the 
whole of his time, attention and abilities to carrying out his duties” under the contract of employment; 

(iii) the Respondent was not to “be involved in any other business during the term” of the contract of employment “which may in any way prejudice” 
his ability to perform his obligations under the contract of employment unless he had the prior written consent of Hayes International; 

(iv) the Respondent would not, during the term of the contract of employment or at any time thereafter “use for the financial benefit of himself or 
others or to the detriment” of Hayes International “any information relative to the design” of Hayes International products and/or its business; 

(v) the contract of employment was for a fixed term ending 20 February, 2002 unless terminated in accordance with the terms of the contract of 
employment; 

(vi) the contract of employment contained a restraint of trade clause whereby the Respondent was restrained for a period of one year following 
termination of the contract of employment from:– 
-  being “directly or indirectly interested, engaged or concerned in any business which operates in Australia and which is directly or indirectly 

in competition with” the business of Hayes International; 
- soliciting, enticing or encouraging away from Hayes International or any related or subsidiary company “any person who is an employee, 

contractor or supplier” of Hayes International or “any other person or organisation which has a ‘significant level of trading activity’ ” with 
Hayes International. 



 
4 August, 2000 QUEENSLAND GOVERNMENT INDUSTRIAL GAZETTE 337 
 
 

Y:\GAZETTES\INDUSTRIAL\2000\AUGUST 2000\4-8-00\GAZETTE.DOC 

The Applicants contend that recent events show that the Respondent was in breach of many of those obligations contained in the contract of employment.  
In that regard the Applicants particularly rely upon an email which the Respondent sent to Bowen Lo, an employee of Bradbury Company Inc in the 
Peoples’ Republic of China, on 29 June 2000 (Attachment ML-1 to Exhibit 1).  In that email the Respondent, whilst still an employee of Hayes 
International, indicated his plans for the future, and confirmed that:– 
 

− his plans for a new business were a “lot further advanced” than anyone in the related group of companies was aware; 
− Mr Zhoa, a client of Bradbury International Inc was close to becoming his “initial silent partner”; 
− he was currently biding his time with Hayes International until “he was ready to jump”; 
− when he had a sufficient source of enquiry he was “going to start manufacturing” his product; 
− Mr Zhoa had already offered to set him up in a “substantial Chinese facility for the purpose” of manufacturing his product; 
− “with a few select key personnel” he was going to start making machines and this was “where the purchase of the Hayes shares takes fold”.  The 

Respondent indicated that he needed “access to Hayes to do so, and would much rather work with them than against them”.  The Respondent 
further stated that the shares referred to in the email were a shareholding in Hayes International, Hayes Plant Lease and Hayes International Ltd; 

− his intention was for the “establishment of several key showrooms for the marketing and sales of both new and used coil processing and related 
equipment” and that the initial “site thoughts are in Kuala Lumpur, Dubai, Shanghai, Los Angeles and Sydney”. 

 
On the basis of that and other material the Applicants contend that there is an arguable case that the Share Option Deed became an unfair contract after it 
was entered into because of the conduct of the Respondent whilst still an employee of Hayes International.  It was submitted by Mr Murdoch SC, for the 
Applicants, that when entering into the Share Option Deed, Micmon Investments Limited never envisaged that the transfer of shares would occur in a 
hostile environment:  see also evidence of Mike Lowe in Exhibit 1. 

 
As to the hostile environment it should be noted that the Respondent in or about May, 2000 tendered his resignation from Hayes International.  Don 
Koehn, the Executive Vice President of The Bradbury Group of Companies, accepted that resignation by letter dated 11 May 2000.  The Respondent was, 
at that time, required to work out the contractual six month notice period.  Upon becoming aware of the abovementioned email to Bowen Lo and other 
information, Mike Lowe advised the Respondent on 3 July 2000 that he was not to continue to work out his notice period.  Instead the Respondent was to 
be on paid leave for the remainder of his notice period.  At the time of hearing this interim application the contract of employment between the 
Respondent and Hayes International remains on foot although the Respondent is not required to perform work under the contract of employment.  
 
The Respondent contends that his comments in the email to Bowen Lo were made in line with his intention to develop an e-commerce web site within a 
time frame of twelve to eighteen months.  Further, he submits that his intentions with respect to the business he was developing were to be “completely 
complimentary to the ongoing business of the Hayes Group”.  The Respondent also contends that there is no connection whatsoever between the Share 
Option Deed and the contract of employment.  It was submitted by Mr Roney, for the Respondent, that even if, as alleged by the Applicants, a breach of 
contract is established, any such breach would have no bearing on whether the Share Option Deed became an unfair contract. The Respondent further 
points to the fact that the Applicants have taken no steps to determine whether or not there has been a breach of contract.  

 
On the material before me I am of the view that there is a prima facie case that the Share Option Deed (if found to be a contract within the meaning of s. 
276(7) of the Act) became an unfair contract after it was entered into.  Whilst I have taken all the material before me into account I am particularly 
persuaded in this regard by:–  
 

(i) the alleged conduct of the Respondent in seeking to establish a business that may compete against Hayes International/the Hayes Group of 
Companies or a related company; 

(ii) the alleged conduct of the Respondent in seeking to solicit, entice or encourage Bowen Lo away from his employment with a related company; 
and 

(iii) the alleged conduct of the Respondent in dealing with Mr Zhoa, a client of a related company, in a manner that may be prejudicial to the 
Applicants.  

 
Does the balance of convenience favour the granting of the interim relief? 

 
The Respondent has indicated that he will nominate Royport Pty Ltd as the company to take the shares pursuant to clause 7 of the Share Option Deed.  
The Applicants point to the fact that once the shares are transferred to Royport Pty Ltd there is nothing to prevent them from being onsold on a number of 
occasions prior to the final determination of B1016 of 2000.  Should the Applicants be successful in matter B1016 of 2000 such onselling could have 
serious ramifications for the Applicants’ ability to retrieve the shares. 

 
It is noted that the Respondent’s exercise of his option occurred on the day prior to the hearing of this interim application (18 July 2000) and at a time 
following service of both applications for interim and substantive relief.  The Respondent had however given notice of such intention to exercise his 
option on or about 13 June 2000. 

 
The Respondent contends that the balance of convenience favours refusal of the interim relief sought, or alternatively, that the interim relief ought to be 
refused on discretionary grounds.  The detriment to the Respondent is said to be: – 

 
(i) that by preventing the Respondent from taking ownership of the shares he is deprived of an opportunity to participate as a shareholder in the 

affairs of the respective companies during the period 25 July 2000 to any suspended date.  In this regard it is noted that the Respondent will be a 
minority shareholder i.e. he will have only 10% of  shares in the Hayes Group of Companies.  The extent to which he is able to participate in the 
affairs of the respective companies would seem to be limited given the current position of the Applicants.  Further, the Applicants seek an order 
that the settlement date for the purchase of the shares be suspended pending the Commission hearing and determining the substantive 
proceedings.  It has been foreshadowed to the parties that the Commission would be in a position to hear the substantive matter in the week 
commencing 18 September 2000.  Assuming that the matter concludes within the week then any interim order that I may make would have an 
expiry date sometime around 30 September 2000.  Further, the Respondent could have exercised his option at any time from 22 July 1999 to 18 
July 2000.  He obviously saw no great detriment during most of that twelve month period in being deprived of an opportunity to participate as a 
shareholder in the affairs of the respective companies.  That he is deprived of that opportunity for a further two month period does not appear to 
be a great detriment in the circumstances; 

(ii) that, in the absence of an undertaking as to damages and other undertakings by the Applicants not to deal with, dispose or encumber the shares, 
the Respondent faces the risk of prejudice.  I am concerned with this aspect of the Applicants’ case for interim relief.  On the other hand 
whether, as a minority shareholder, the Respondent could ensure that he did not face the risk of prejudice during the period 25 July 2000 to 30 
September 2000 is questionable.  Additionally the Respondent has seen fit to face such a risk of prejudice during the period 22 July 1999 to 25 
July 2000; 
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(iii) that there are no proceedings on foot by the Applicants and/or Hayes International to determine the issue of whether or not the Respondent has 
breached the terms of the contract of employment.  Whilst I accept that this is the position, the material before me indicates that the evidence on 
which the Applicants and/or Hayes International would rely only came to their attention early in July 2000.   

 
Whilst I am concerned that there has been no undertaking as to damages from the Applicants, I am of the view that on balance the potential prejudice to 
the Applicants is greater than the potential prejudice to the Respondent of a delay in the settlement date. The Respondent will have liberty to apply should 
any information come into his possession which may indicate that the Applicants are dealing with, disposing or encumbering the shares in the Hayes 
Group of Companies which may result in prejudice to him. 

 
In the circumstances I make the following orders:– 

 
A. That the settlement date for the purchase of the shares by the Respondent, under the Share Option Deed made between the Applicants and the 

Respondent on 22 July 1999, be suspended pending the Commission hearing and determining the application to amend or void the Share Option 
Deed (B1016 of 2000); 

B. That the date for settlement of the purchase of the shares by the Respondent be extended until 4.00p.m. on the fifth business day after 29 
September 2000, pending any further order by the Commission in the application to amend or void the Share Option Deed (B1016 of 2000); 

C. That each party have liberty to apply; 
D. That the costs of this application be costs in the cause of matter B1016 of 2000. 

 
Order Accordingly. 

 
D.M. LINNANE, Vice President. 
 
Released:  24 July 2000 

 Appearances:– 
Mr J. Murdoch SC instructed by Clayton Utz for the Applicants. 
Mr P. Roney instructed by Hynes Hartnett for the Respondent. 

 
########################################################################################################################### 
 

QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 – s. 284 – application for interpretation 
 

The Australian Workers' Union of Employees, Queensland AND  
Private Hospitals' Association of Queensland (Inc.) (No. B618 of 2000) 

 
PRIVATE HOSPITALS EMPLOYEES’ AWARD – STATE 

 
COMMISSIONER BLADES 25 July 2000 

INTERPRETATION 
 

Interpretation – Statutory Holidays Not Worked – Entitlement to Payment – Full-time Workers Working Other Than Monday to Friday – Part-time 
Workers Normally Rostered On – Part-time Workers Not Normally Rostered On. 
 
The Private Hospitals Employees’ Award – State (the new Award) commenced on 24 November, 1999.  Clause 3.1.1 provides: 
 
 “Part-time Employee – shall mean an employee, being other than a casual employee, who is engaged to work rostered regular hours each week with 

a minimum engagement of 16 hours per fortnight and fewer than 76 hours per fortnight.”. 
 
Clause 3.1.3 provides: 
 

“A part-time employee shall be entitled to annual leave, sick leave, long service leave, bereavement leave and statutory holiday entitlements, on a 
proportionate basis calculated on the employee’s ordinary hours of work. The eligibility of a part-time employee to these entitlements is to be on the 
same basis as for weekly employees.”. 

 
Clause 5.2.2 provides: 
 

“(a) If no work is required by employer to be performed – All full-time employees shall be entitled to be paid their ordinary rostered hours for each 
statutory holiday mentioned in subclause 5.2.1 above which falls on a day regularly worked by the employees concerned irrespective of the fact that 
no work may be required of them by the employer on such day. 

 
A part-time employee who would, as part of their usual roster, have been rostered to work on a day of the week on which statutory holidays fall, and 
who is not required to work on that day, shall be paid for the hours which would otherwise have been worked on that day. 

 
(b) If Employee Rostered Off – For each of the statutory holidays mentioned in subclause 5.2.1 above which fall on a full-time employee’s days off, 
such employee shall be paid an additional day’s wage or shall be granted a day’s holiday in lieu at a time to be mutually arranged between the 
employer and the employee concerned, or an extra day shall be added to the employee’s annual leave.”. 

 
The statutory holidays mentioned in clause 5.2.1 are: 
 

“New Year’s Day, Australia Day, Good Friday, Easter Saturday, Easter Monday, Anzac Day, the Birthday of the Sovereign, Christmas Day, Boxing 
Day, Labour Day and Show Day”, 

 
which clause also provides that all work done on a statutory holiday is to be paid for at double time and a-half. 
 
The questions to be answered are set out in the application by The Australian Workers’ Union of Employees, Queensland (the AWU) for an interpretation 
of the new Award.  They are: 
 

“1. Does the existing Clause 5.2 (2)(b) of the Private Hospital Employee’s Award – State provide full-time workers who do not work Monday to 
Friday the entitlement to be paid an additional day’s wages or an entitlement to be granted a day’s holiday in lieu at a time to be mutually arranged 
between the employer and the employee concerned, or an extra day to be added to the employee’s annual leave if a prescribed holiday falls on their 
day off. 
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2. Do the existing Clause (sic) 3.1 (3) and 5.2 (2)(a) and (b) entitle part-time employees to: 
 

(i) a proportionate entitlement to statutory holidays a full-time employee is entitled to on days they are regularly/normally rostered to work; or 
 

(ii) a proportionate entitlement to all statutory holidays a full-time employee is entitled to irrespective of whether they are rostered to work the 
statutory holiday.”. 

 
A “Statement of Facts” was agreed with the respondent to the application, the Private Hospitals Association of Queensland (PHAQ).  I have some doubt 
as to whether what was agreed is a “Statement of Facts”.  It seems to me to be a statement of argument and an indication of the difference of opinion of 
the parties.  There are no facts indicated in the document which apply to a real situation.  This failure in itself may preclude a proper answer to the 
questions.  Be that as it may, it is stated that the differences in interpretation arose at a member hospital of the PHAQ where, up until 1999, the Hospital 
provided part-time employees with pro rata entitlement to all public holidays full-time employees received.  This is and was the AWU position.  The 
Hospital changed its practice and began paying on the basis that the employer would only pay part-time employees for days that coincided with their 
regular roster, the PHAQ position. 
 
Both parties have made reference to the Private Hospital and Nursing Homes Industry Award – State and to the position existing under that Award.  It 
may not, in the end result matter a great deal.  The various provisions are roughly similar and the intention of the parties was to modernise and review the 
Award and to create a new Award for PHAQ members separate from the old Award.  It was the intention of both parties not to radically alter the rights 
and obligations of the parties and respondents to the Award.  It was found that there was a basic difference of opinion so it was decided to modernise the 
text without changing the sense or intent of the prevailing provisions. 
 
The general principle of interpretation was echoed by the words of Birch C in Re Motor & Trolley Bus Drivers, Conductors, etc Award Brisbane City 
Council (1984) 117 QGIG 500 wherein he said: 
 

“In construing an Award the intention must be gathered from the instrument itself, and the grammatical and ordinary sense will not be modified 
unless to avoid absurdity, repugnance or inconsistency.  The Award should be construed as a whole and a clause should not be construed in 
isolation.”. 

 
It is probably true to say if there has accidentally been a change, then the parties are bound by the provisions as they currently exist.  It is also true to say 
that the Statutory Holidays – Statement of Policy of the Commission 163 QGIG 34 which has been referred to a number of times but not relied upon is 
really irrelevant to this interpretation.  The principles came into force after the relevant Awards and apply to applications to vary particular Awards.  It is 
noted however that their purpose was to protect employees who do not work strictly Monday to Friday type arrangements. 
 
Recent legislation, the Industrial Relations Act 1990 (in force when the old Award was made on 21 December 1995) and the Industrial Relations Act 
1999 (in force when the new Award was made on 24 November, 1999) is not of much assistance.  The use of the word “employee” in both Awards and 
the legislation is all embracing.  With the exception of casuals, the provisions generally provide that employees who would ordinarily be required to 
perform work on a public holiday are entitled to be paid at ordinary rates, notwithstanding that work is not performed on that day.  
 
There is a well established industrial principle that weekly rate employees are to be paid for statutory holidays not worked save where the award 
authorises a deduction of a day’s wage for statutory holidays not worked – see, for example, Re Building Trades Award – State (1947) 32 QIG 1036.  It 
was also held in that case that it is not an established principle of industrial law that hourly and daily rate employees are to be paid for statutory holidays 
not worked.  On the contrary, hourly and daily rate employees are not entitled to payment in respect of statutory holidays on which they perform no work, 
unless the award specifically so provides.  In Re Hotel and Club Employees’ Award – South-Eastern Division (1964) 55 Q.G.I.G. 277 Harvey C held that 
a casual employee (defined by the award as an employee engaged for a lesser period than a 40 hour working week) had no entitlement to pay for a 
statutory holiday if the employee performed no work. 
 
Of course, hourly and daily rate employees are not part-timers and part-timers, whilst they may be shiftworkers, are not ordinary weekly employees. 
 
Part-time work appears to be of recent origin.  When many of the earlier cases were considered and Awards were made, part-time workers were few and 
far between.  Workers were, instead, hired as casuals, on an hourly or daily rate.  In a recent article in CCH Employment Bulletin, the learned author Mr 
Glenn Martin wrote: 
 

“Part-time work is not something that was contemplated as a widespread phenomenon even ten years ago, and legislation, awards and agreements 
are not always able to deal with questions of part-time work very clearly.”. 

 
The position of the shiftworker was described in the Steel Works Employees Case 1948 A.R. 544, where the Full Bench of the N.S.W. Industrial 
Commission said: 
 

“Not only has he (a seven-day shift worker) to suffer the disadvantage of working on a certain proportion of Saturdays and Sundays in each year, but 
he must for that reason be deprived of a greater proportion of public holidays than the ordinary employee.  No public holidays are held on Sunday 
and very few on Saturday.  They normally are carried over to the following Monday or some other week day.  The seven-day shift worker works less 
week days throughout the year than any other employee, and therefore fewer public holidays fall to his lot.  It is contended by Mr Sheldon that if an 
employee is rostered off duty on the day on which a holiday occurs, he still gets his full week’s wages and has suffered no disadvantage, because he 
has lost no pay by reason of the holiday.  That is perfectly true.  It is equally true, however, that he has worked for a full working week on an 
occasion when all other employees have worked one day less than a full week, and all receive a full week’s pay. In other words, he has not enjoyed a 
holiday in the way in which it is enjoyed by the community generally.”. 

 
Shift workers were not entitled to payment where a rostered day off occurred on a statutory holiday (as held in Re Hospital Employees Award – North 
Brisbane and South Brisbane Hospitals Boards (1962) 50 QGIG 245).  It was there stated that the position of such workers may be protected by 
providing expressly that shiftworkers be granted an additional day’s annual leave for each statutory holiday falling on a rostered day off. 
 
Hall and Watson Industrial Laws of Queensland second edition at page 105 reads: 
 

“The purpose of the Labour Day provision being to protect the position of an employee who would ordinarily work on the day on which Labour Day 
falls, a shiftworker whose rostered day off occurs on Labour Day is not entitled to payment for that day . . .  The principle applies equally to other 
statutory holidays not worked, e.g. Easter Monday. . .  The position of such workers may be protected by providing expressly that shiftworkers be 
granted an additional day’s annual leave for each statutory holiday falling on a rostered day off ... or be paid an additional day’s wage or granted 
an additional day’s annual leave in lieu therefore for each statutory holiday.”. 
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This position is to be contrasted with that of the employee working an ordinary five day week Monday to Friday.  For example, when H.M. Queen 
Elizabeth II visited North Queensland on Saturday 13 March, 1954, a public holiday was declared.  The Industrial Court held in Re Clerks’ and 
Switchboard Attendants’ Award – State (1954) 39 QGIG 624 employees working a five day week from Monday to Friday who did not work on a 
Saturday were not entitled to payment in respect of the holiday. 
 
It is obvious to me that, unlike the AWU submission, the interpretation of the provisions is not clear.  It can be put no better I think, than to repeat the 
words of Mr Martin in the Article previously referred to where he says: 
 

“ . . . there will be work arrangements which are difficult to place in a particular category, because situations will arise which were not 
contemplated by legislation, awards and agreements, and because there will be more instances of workers changing from one category to another. 

 
There will be occasions when employers may have to establish rules themselves, in direct consultation with workers, and occasions where they will 
have to be prepared to offer benefits and conditions to part-time workers that go beyond their legal obligations.”. 

 
There is merit in the submission that the entitlements of part-timers were never properly considered and catered for by parties over the years and cannot 
be assumed to be the same as for full-timers in all respects.  
 
It seems to me that the position can be summarised as follows: 
 
. Ordinary employees working Monday to Friday who would ordinarily be required to work on a public holiday are entitled to be paid at ordinary rates 

if work is not performed on that day. 
 
. Shiftworkers are not entitled to payment where a rostered day off occurs on a statutory holiday unless protected by special provision in an Award or 

agreement. 
 
. Part-time workers are closely aligned to hourly and daily rate employees, that is casuals, and not entitled to recognition for a statutory holiday if no 

work is performed or would ordinarily not be performed.  Of course, an award or agreement may provide otherwise. 
 
. The award of an additional day off or pay in lieu is to recognise that some workers are disadvantaged. It is not to provide a bonus or a gratuity. 
  
It is against these principles that this Award must be interpreted.  Other than for the Monday to Friday workers, express provision for any day off in lieu 
or for any additional payment must be found in an appropriate instrument and no right to any payment will otherwise accrue. 
 
With these principles in mind, I turn to the questions asked. 
 
Question 1: 
 
The AWU submitted that the question should be answered “yes”.  PHAQ suggested that the wording lacks clarity, cannot be interpreted literally and 
cannot be relied upon to support the AWU’s proposition. 
 
The reason advanced for the PHAQ submission reflects the circumstances of a worker normally working Monday to Friday.  On a literal reading of 
clause 5.2.2(b), a statutory holiday such as Easter Saturday which would fall on that worker’s day off would attract an additional day’s wage or day’s 
holiday or extra annual leave.  In other words, that worker would receive some benefit for six days in that week, merely because of Easter Saturday.  I 
agree with PHAQ that such an interpretation would have wide ramifications across all industries under the Commission’s jurisdiction and is to be 
avoided.  It would in fact amount to a gratuity and I cannot accept that such a result was intended. 
 
It has been submitted that the practice of the employers under the Award and its predecessors has been to recognise statutory holidays for full-timers who 
normally work on the day of the week on which the statutory holiday falls.  This is correct and is consistent with the principles referred to. 
 
The question asked, which excludes full-time workers who work Monday to Friday from consideration, should be answered “Yes”. 
 
Question 2(i): 
 
The parties are almost in agreement that the question should be answered “yes” but PHAQ gives a qualified acceptance dealing with concepts of 
eligibility and quantum of payment. 
 
If the usual roster would have required the part-time employee to work on the statutory holiday, that part-time employee is entitled to be paid for the 
hours which would have otherwise been worked.  So much is clear from the second paragraph of clause 5.2.2(a).  No reliance on clause 3.1.3 or clause 
5.2.2(b) is necessary.  The second sentence of subclause (a) is a specific provision that applies to those part-timers who fall within its umbrella. 
 
The part-timers should be paid on the basis of their usual rostered hours for that holiday.  That is what subclause (a) provides.  Both issues as to eligibility 
and quantum are dealt with in (a). 
 
I would answer the question “Yes”. 
 
Question 2(ii): 
 
The AWU contention is that there should be a “yes” whereas PHAQ say “no”.  
 
The AWU position is heavily reliant upon the provisions of clause 3.1.3 which concludes:– 
 

“The eligibility of a part-time employee to those entitlements is to be on the same basis as for weekly employees.”. 
 
The AWU submitted that because clause 5.2.2(b) is silent as to the entitlement of part-timers, one must fall back on the general provision in clause 3.1.3.  
However, I think that the whole of clause 5.2.2 must be read as one.  That (b) is silent about part-timers indicates to me that was intended. If (b) was 
meant to apply to part-timers, it was a simple process to provide for that extension as was done in subclause (a).  
 
Consequently, it is my view that clause 5.2.2(b) has no application to part-timers at all as (b) is specifically limited to full-timers. 
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The result, if such a view is correct, is consistent with the principles I have referred to.  To give a part-timer an entitlement to all statutory holidays, 
irrespective of whether they are rostered is really to provide a gratuity or bonus referred to earlier.  Part-timers are not disadvantaged to the same extent 
as shiftworkers.  To take it to the extreme, on the AWU submission, a part-timer who works only Mondays in each week would be entitled to a 
proportionate payment for public holidays falling on any other day of the week.  
 
I would have thought that if clause 3.1.3 was intended to apply to clause 5.2.2(b), there would have been no necessity for the second paragraph of 
subclause (a) to have been inserted because clause 3.1.3 would have also applied to (a).  Clause 3.1.3 has ample application without it applying to clause 
5.2.2(b) to produce an absurd result. 
 
There is a further absurdity if clause 3.1.3 is sought to be applied to clause 5.2.2(b).  What is a “weekly employee”?  Is a weekly employee one who is 
hired by the week, or one who works Monday to Friday (or perhaps also Saturday)?  If the Easter Saturday argument, referred to in the answer to 
question 1 be accepted, then the “full-time” employees in (b) cannot be Monday to Friday employees.  If a “weekly employee” is one who works Monday 
to Friday, the result would be that clause 3.1.3, dealing with Monday to Friday employees, would be sought to be applied to clause 5.2.2(b), which deals 
with other than Monday to Friday employees. 
 
I would answer this part of question 2 “No”. 
 
B.J.BLADES, Commissioner.  Appearances:– 
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 Mr C. Simpson, of The Australian Workers’ Union of Employees, Queensland, 
for the Applicant. 
Mr J. Patti, of Employer Services, for the Respondent. 
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QUEENSLAND INDUSTRIAL RELATIONS COMMISSION 
 

Industrial Relations Act 1999 
 

WATER SUPPLY AND SEWERAGE LABOURERS’ AWARD – STATE 
(EXCLUDING BRISBANE) 

 
(Gazette, 31 May 1986) 

 
(Correction of Error) 

 
Whereas an error occurred in the variation of the abovenamed Award as published in the Queensland Government Industrial Gazette of 13 August, 1999, 
Vol. 161, No. 18, pages 723-728, the following correction is made – 

 
By adding to item 2 under Column 1, 2, 3 and 4 the following:– 

 
Column 1 Column 2 

$ 
Column 3 

$ 
Column 4 

$ 
8 Part B 88c 90c 90c 

 
Dated this thirty-first day of March, 1999. 
 
E. EWALD 
Registrar. 
 


